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Los Angeles County Homecare Workers Union,
Service Employees International Union, Local
434-B, AFL-CIO and Office and Professional
Employees International Union Local 537,
AFL—CIO. Cases 21-CA—29370, 21-CA-29520,
and 21-RC-19216

March 31, 1995
DECISION, ORDER, AND DIRECTION

By CHAIRMAN GOULD AND MEMBERS BROWNING
AND COHEN

On November 25, 1994, Administrative Law Judge
Timothy D. Nelson issued the attached decision. The
Respondent filed exceptions and a supporting brief.

The National Labor Relations Board has delegated
its authority in this proceeding to a three-member
panel.

The Board has considered the decision and the
record in light of the exceptions and brief and has de-
cided to affirm the judge's rulings, findings,® and con-
clusions and to adopt the recommended Order.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge and
orders that the Respondent, Los Angeles County
Homecare Workers Union, Service Employees Inter-
national Union, Loca 434-B, AFL—CIO, Los Angeles,
Cadlifornia, its officers, agents, successors, and assigns,
shall take the action set forth in the Order.

DIRECTION

IT I1s DIRECTED that Case 21-RC-19216 be re-
manded to the Regional Director for Region 21, who
shall, within 14 days of this Decision, Order, and Di-
rection, open and count the balot cast by Silvia
Ochoa. Further, the Regional Director shall prepare
and cause to be served on the parties a revised taly
of ballots, and shall issue the appropriate certification.

1The Respondent has excepted to some of the judge's credibility
findings. The Board's established policy is not to overrule an admin-
istrative law judge's credibility resolutions unless the clear prepon-
derance of al the relevant evidence convinces us that they are incor-
rect. Sandard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188
F.2d 362 (3d Cir. 1951). We have carefully examined the record and
find no basis for reversing the findings.

There are no exceptions to the judge’'s recommendation that the
allegations in the complaint concerning alleged violations of Sec.
8(a)(1) after May 21, 1993, the discharge of Julio Marroquin, and
the written warning issued to Burnell Mynatt, should be dismissed.

In adopting the judge’s finding that the Respondent unlawfully en-
gaged in the interrogation of employees, Chairman Gould and Mem-
ber Browning find it unnecessary to rely on Rossmore House, 269
NLRB 1176 (1984), enfd. sub nom. Hotel & Restaurant Employees
Local 11 v. NLRB, 760 F.2d 1006 (Sth Cir. 1985); and Sunnyvale
Medical Clinic, 277 NLRB 1217 (1985).
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Seven G. Sebert, Esq., for the General Counsel.

Michael Posner, Esg. (Posner & Rosen), of Los Angeles,
Cdlifornia, for the Respondent, LA Homecare Workers,
Local 434-B.

Kathleen Smmons, Bus. Mgr., of Burbank, California, for
the Charging Party, OPEIU Loca 537.

DECISION

STATEMENT OF THE CASE

TiMOTHY D. NELSON, Administrative Law Judge. This is
a prosecution of consolidated unfair labor practice cases
which has been further consolidated for purposes of hearing
and decision with a voter eligibility issue in a related rep-
resentation case. | opened the trial record on November 4,
1993, in Los Angeles, California, and | closed it on March
9, 1994, after conducting a total of 9 days of proceedings be-
tween those dates.

The prosecution is brought in the name of the Genera
Counsel of the National Labor Relations Board by the Re-
giona Director for Region 21 against a labor organization,
Los Angeles County Homecare Workers Union, Local 434-
B (the Respondent), in its capacity as an employer. In an
‘*Amended Consolidated Complaint’’ that was itself amend-
ed significantly after the trial began, the Regional Director
now charges that during the period May through November
1993, the Respondent committed violations of Section
8(a)(1), (3), and (4) of the Act.r The specific issues to be
decided are implicit in the following summary of the main
developments that brought these cases to trial, and those fur-
ther developments that resulted in their enlargement after the
trial began:

In mid-April 1993 (all dates below are in 1993, unless |
say otherwise), another labor organization, OPEIU Loca 537
(the Union), began organizing among the Respondent’s office
employees. On May 5, the Respondent discharged office em-
ployee Silvia Ochoa. Ochoa's dismissal was challenged by
the Union’'s first unfair labor practice charge, filed in Case
21-CA-29370 on May 7; it was aso the subject of the
8(a)(3) count in the Regiona Director's first complaint,
issued in that case on June 25, further aleging that the Re-
spondent committed independent violations of Section 8(a)(1)
when, on May 5, its general manager, Ophelia McFadden,
unlawfully ‘‘interrogated’’ employees and made union-‘‘dis-
paraging’’ statements to them.

1Sec. 8(a)(1) outlaws employer actions and statements that ‘‘inter-
fere with, restrain, or coerce employees in the exercise of the rights
guaranteed in Section 7." Sec. 7 declares pertinently that
‘*[elmployees shall have the right to self-organization, to form, join,
or assist labor organizations, to bargain collectively through rep-
resentatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other mutual aid
or protection[.]”’

Sec. 8(8)(3) in pertinent part makes it unlawful for an employer
to ‘‘discriminat[€] in regard to hire or tenure of employment or any
term or condition of employment to encourage or discourage mem-
bership in any labor organization.”

Sec. 8(a)(4) prohibits employer ‘‘discriminat[ion] against an em-
ployee because he has filed charges or given testimony under this
Act.”
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Pursuant to a petition filed by the Union on May 19
(docketed as Case 21-RC-19216) an inconclusive election
was held for office unit employees on July 16.2 There, three
employees voted; one of them was Ochoa, whose ballot was
challenged and placed in a sealed envelope. One of the re-
maining two ballots was for the Union and the other was de-
termined to be void. The outcome of the office unit election
will depend on whether or not Ochoa was €ligible to vote,
and if she was €ligible, on how she voted.3 Ochoa's eligi-
bility to vote depends on whether or not her May 5 dismissal
was unlawfully discriminatory, as aleged in the June 25
complaint in Case 21-CA-29370. Because of this, the Re-
gional Director issued a report on August 6 in which he or-
dered consolidation of the representation-case challenged bal-
lot issue with the then pending unfair labor practice com-
plaint for purposes of a common hearing and decision by an
administrative law judge.

As events relating to the office unit were unfolding, the
Union was also expanding its representational drive to in-
clude the Respondent’s staff of organizers. On June 30, the
Union filed a petition for an election in that unit, docketed
as Case 21-RC-19242. On July 21, the Respondent dis-
charged staff organizer, Julio Marroquin. On July 26, the
Union challenged Marroquin’s dismissal by filing a separate
charge against the Respondent in Case 21-CA-29520. On
August 17, with this charge till under investigation, the Re-
gional Director’s agents conducted an election in the organiz-
ers unit. The Union lost that election,* and did not file objec-
tions.

On September 30, after receiving the Union’s first amend-
ed charge in Case 21-CA-29520, the Regional Director
issued a ‘‘Second Order Consolidating Cases, Consolidated
Amended Complaint and Notice of Hearing'’ against the Re-
spondent. In this integrated pleading, the previous complaint
was supplemented by allegations that the Respondent had
violated Section 8(a)(3) and (1) by firing Marroquin on July
21, and had committed additional violations of Section
8(3)(1) by the statements or conduct of its agents in the pe-
riod May 5 through early August. This incarnation of the

2My finding that the office unit petition in Case 21-RC-19216
was filed on May 19 is based on administrative notice,(*) following
an inquiry | directed to counsel for the General Counsel and for the
Respondent, in writing, after the trial record closed.

* The representation case formal papers introduced by the General
Counsel (G.C. Exhs. 2(a) through (€)) are not those associated with
Case 21-RC-19216 (the office unit election case), but rather are
those associated with Case 21-RC-19242 (the staff organizers elec-
tion case, infra). As a consequence, the record does not include a
copy of the petition in Case 21-RC-19216, nor several other records
associated with that case.

31f Ochoa was not eligible to vote, the single vote cast for the
Union would be enough to certify it as the election winner, for that
“*Yes’ vote would congtitute a ‘‘majority’’ of the valid ballots cast.
However, if Ochoa was €ligible to vote, the Union's current one-
vote ‘‘victory’’ could be either cemented by a ‘‘Yes’ vote from
Ochoa, or be negated entirely if Ochoa voted ‘‘No.”” For in the latter
event, the Union would lose the election for having failed to get a
majority of the valid ballots cast.

40f the seven unchallenged ballots cast and counted in that elec-
tion (an additional ballot was cast under challenge), only three were
““Yes’ votes. This outcome made the challenged ballot moot.

complaint was further amended in a trivial way before the
trial opened.>

During trial proceedings on December 11, | permitted the
General Counsel to amend the complaint further, over the
Respondent’s objection. This **Second Amendment [in fact,
several amendments] to [the September 30] Amended Con-
solidated Complaint’’ concerned an employee not previously
named in any complaint, Burnell Mynatt, a staff organizer
for the Respondent who had testified for the General Counsel
on November 5, and who thereafter received three corrective
memoranda from the Respondent before the month expired
(the **“November memos'’). In earlier months, Mynatt had re-
ceived severa other corrective memos, including three in
June (the June memos); and in August, the Respondent had
extended her probationary period. In substance, the second
amendment(s) alleged that when the Respondent extended
Mynatt’s probationary period in August, and when it issued
the June and November memos to her, the Respondent in
each case violated Section 8(a)(1) and (3), and that the Re-
spondent also violated Section 8(a)(4) each it time issued a
corrective memorandum to her in November. Notably, when
| opened the record on November 4, none of the actions
taken against Mynatt up to that point had been challenged by
the Union’s charges nor by any version of the complaint.6
Indeed, on November 5, counsel for the General Counsel had
strongly resisted the Respondent’s attempts during cross-ex-
amination of Mynatt to introduce the June memos, or to
question her about them, or about other disciplinary run-ins
with her supervisors in March. | eventually sustained most
of the General Counsel’s objections, and rejected the Re-
spondent’s tender of such exhibits. Obviously, however,
when the General Counsel belatedly challenged the June
memos as part of his December 11 second amendment(s),
most of the disciplinary records whose receipt he had earlier
resisted now had become the central documents in his case,
and therefore they were resurrected from the rejected exhibit
file and were resubmitted and received as prosecution exhib-
its. And flowing from this, Mynatt's entire disciplinary his-
tory eventually became subject to litigation.

On January 14, 1994, | similarly granted the General
Counsel’s motion to issue and litigate a third amendment
(again, these were multiple amendments) to consolidated
amended complaint. In substance, these third amendment(s)
aleged that seven corrective memoranda and warnings the
Respondent had issued to Marroquin in the month before it
fired him were in each case unlawfully discriminatory acts
in violation of Section 8(a)(3) and (1).” These amendments
were striking not just for their tardiness (especialy in the

5This amendment, issued on October 20 by the Regiona Director,
alleged that the Union had filed a ‘‘second amended charge in Case
21-CA-29520 on October 4, 1993."" This second amended charge
was not put into the record.

6Before the General Counsel proposed these amendments relating
to Mynatt, the Union had first filed conforming amendments to its
charge in Case 21-CA-29520, on respectively, November 24
(““Third Amended Charge’’) and December 6 (‘‘Fourth Amended
Charge’’).

7The General Counsel’s third amendment, as oraly recited on Jan-
uary 14, 1994 (it was not submitted in writing until March 8, 1994),
was followed by the Union's filing on January 21 of a ‘‘Fifth
Amended Charge’’ in Case 21-CA-29520, conforming, post facto,
to the January 14 complaint amendments.
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light of the controversies of a month earlier surrounding the
second amendment(s) as to Mynatt), but even more so for
their total inconsistency with a series of unequivocal dis-
claimers against challenge to Marroquin’s warning dlips that
counsel for the General Counsel had made previously.8

With the obvious exception of the amendments relating to
Mynatt's November memos, which were not issued to
Mynatt until after the trial began, the matters covered by the
General Counsel’s midtrial amendments could have been,
and should have been alleged well before this trial began.
And the General Counsel’s tardiness and his misleading dis-
claimers and protracted equivocations clearly did not serve
the interests of fairness nor of orderly adjudication.® The
merits of these amended allegations were nevertheless fully
litigated in the end, and | treat them as now properly before
me for resolution.

The Respondent admits and | find that its operations sat-
isfy pertinent statutory and discretionary ‘‘impact-on-com-
merce’’ tests, and that the Board's jurisdiction is properly in-
voked over it as an employer.10 The Respondent denies al

8Following my inquiries in triad on December 7 (Tr. 493:16—
496:12; 500:19-505:7), counsel for the General Counsel conferred
with the Regional management hierarchy and then announced that
‘‘we are not going to amend the complaint again in this matter.”
And he then unmistakably disclaimed any form of attack on the
predischarge warning slips issued to Marroquin by confirming my
declared understandings of his previous statement—that “‘[I1t] will
not be argued at any stage that [Marroquin’s] warnings slips were
issued with discriminatory motive’’ (‘‘That's correct.”’), and that
“*[t]he Respondent won’t have to justify why it issued those warning
dips’ (Ditto). (Tr. 505:16-506:5.) He reaffirmed these disclaimers
on December 8 when he responded identically to my wish that it
‘‘be absolutely clear that you are making no claim in this case that
the memos that Mr. Marroquin got were a product of his being
leaned-on for Union activities.”” (Tr. 631:13-632:24.) In trial on Jan-
uary 13, 1994, however, the General Counsel contradicted these dis-
claimers by advancing the argument that Marroguin was the victim
of unlawfully discriminatory ‘‘disparate treatment’” when the Re-
spondent issued these warning slips (Tr. 1123:1-23). This was, in
context, a claim that the Respondent had singled-out Marroquin for
discipline because of his union or other protected activities, and if
such a claim was intended, fair notice of this should have been in
the complaint from the outset, as | explained at some length to the
General Counsel. (Tr.1125:22-1127:25.) On January 14, 1994, the
General Counsel again nominally disclaimed any attack on the Re-
spondent’s issuance of warning slips to Marroquin (Tr. 1136:3-24),
but soon waffled by claiming nevertheless that the warnings were
“‘pretextua’ (Tr. 1137:7-8), a claim that in context again nec-
essarily implied that they were issued for unlawfully discriminatory
reasons, and therefore a claim that could not be reconciled with the
General Counsel’'s earlier disclaimers. After reiterating the same
point on the record, and after rejecting the option of simply barring
the Genera Counsel’s attempts to show that Marroquin's
predischarge warning slips were issued for unlawfully discriminatory
reasons, | offered to entertain a further amendment to the complaint.
(Tr. 1137:13-1141:23.) As a result, counsel for the General Counsel
announced that ‘‘after further consulting with the Region on this
matter, we would like at this point to amend the complaint to in-
clude the written warnings that were given to Mr. Marroquin at the
end of June and in July of 1993."" (Tr. 1142:8-12.) After further col-
loquy, and over the Respondent’s objection, | granted the motion to
amend for the reasons | elaborated at tr. 1149:15-1150:5.

9Cf. Leeward Nursing Home, 278 NLRB 1058, 1059 (1986).

10] find, as the Respondent admits in its answer to the jurisdic-
tional counts in the complaint, that in the past 12 months of its oper-
ation, the Respondent collected and received more than $500,000 in

aleged wrongdoing, and seeks dismissal of the complaint.
Consistent with that position, it maintains in the representa-
tion case that the challenge to Ochoa's ballot should be sus-
tained, because she was lawfully terminated before the elec-
tion, and was therefore ineligible to vote.

| have studied the trial record!! and the parties briefs.12
Upon my findings and reasoning set forth in succeeding sec-
tions below, | will conclude that the Respondent violated
Section 8(a)(3) and (1) when it discharged Silvia Ochoa on
May 5, and committed several independent violations of Sec-
tion 8(a)(1) through the statements of its agents in the period
May 5 through May 21. However, also for reasons explained
below, | cannot credit Mynatt's testimony, offered to prove
three of the four post-May 21 aleged violations of Section
8(a)(1). And as to the fourth 8(a)(1) count, | would not find
a violation even if | were to credit Mynatt and Marroquin’s
memories of McFadden’s remarks at a meeting of staff orga-
nizers in ‘“‘mid-June.”’ Finally, as to the counts aleging that
Marroquin and Mynatt suffered unlawful discrimination or
retaliation at the Respondent’s hands (all of which likewise
refer to post-May 21 events), | will conclude, using a Wright
Line analysis, that even if the General Counsel made out a
prima facie case of unlawful motive, the Respondent has
adequately demonstrated that Marroquin and Mynatt would
have gotten the same treatment even if they had never been
involved in prounion activities or other statutorily-protected
conduct. Accordingly, | will dismiss the complaint insofar as
it alleges violations by the Respondent after May 21.

FINDINGS, ANALYSES, AND CONCLUSIONS OF LAW

|. THE RESPONDENT' S BUSINESS OPERATION; THE MAIN
PERSONALITIES IN THE CASE

The Respondent is a local union affiliate of Service Em-
ployees International Union (SEIU); it was formed and char-
tered in 1987 or 1988, and has been subsidized by SEIU
since then, as the pilot program and centerpiece of SEIU’s
Homecare Workers Organizing Project (Homecare Project).
This is a national effort aimed ultimately at securing for
SEIU and its local unions status as the exclusive collective-
bargaining agent for workers throughout the country who
provide in-home care services for people who are ill or oth-
erwise disabled. As | further explain below, the Respondent’s
more particular goa as the spearhead of the Homecare
Project is to secure recognition (from a yet-to-be-formed
governmental ‘‘authority’’) as the bargaining agent for an es-
timated 60,000-70,000 workers in the geographically vast
county of Los Angeles who provide homecare services to
residents receiving California medical assistance benefits. To
reach its goal of representing this vast group, the Respondent
must first reach the group itself, and to do so, it has been
continuously involved in a sophisticated drive to identify, lo-
cate, and track the people who are doing such homecare
work for county residents, and to persuade at least 51 percent

dues and initiation fees, and remitted more than $50,000 in ‘‘per
capita’’ taxes to its SEIU parent in Washington, D.C.

11The tria record includes 1525 transcript pages, and approxi-
mately 400-500 pages of pleadings and documentary exhibits.

12The deadline for receipt of briefs was extended to May 3, 1994,
and | received briefs from the General Counsel (78 pp.) and the Re-
spondent (74 pp.) on or before that date.
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of them to sign applications for membership and dues-check-
off forms.

The Respondent’s offices and headquarters are in the mu-
nicipality of Vernon, within Los Angeles County, where it
occupies space in the same building that has for many years
housed the main offices of the Respondent’s older sister
local, SEIU Loca 434, a union that represents more than
5000 county workers in hospitals, jails, and other institutions.
Ophelia McFadden is the general manager and chief execu-
tive of both the Respondent and Local 434; she is aso one
of 12 SEIU International vice presidents, a member of
SEIU’s executive board, and she heads or serves on other
committees and councils within SEIU. Wilma Cadorna is the
Respondent’s staff director; she is McFadden’s top assistant,
and she directly supervises the organizers and office workers
assigned to the Homecare Project. From January through
June 1993, Cadorna shared some of these staff supervision
responsibilities with David Freeland, who was apparently on
temporary assignment to the Respondent from SEIU, and
who was sometimes titled, ‘‘Lead Organizer’’ and other
times, ‘‘Organizing Coordinator.”” (His supervisory role ex-
tended to the office receptionists, as well.) In July, according
to Cadorna, Freeland was ‘‘reassigned to San Bernardino,”
presumably to another SEIU activity in that neighboring city
or county. The Respondent admits in its answer, and | find,
that McFadden, Cadorna, and Freeland were ‘‘supervisors'’
within the meaning of Section 2(11) of the Act, and agents
of the Respondent, ‘‘at all material times.”’ Although Free-
land’'s own statements and actions, like McFadden's and
Cadorna’'s, were challenged by the complaint, and he was
shown to have figured closely in many of the events dis-
cussed below, he was the only person named in this para-
graph whom the Respondent chose not to call to testify.13

Dan Sewart, who is not named in the complaint, but
whom the Respondent did call as a witness, is SEIU’s Wash-
ington, D.C.-based director of health care organizing; his re-
sponsibilities include overseeing strategy and financing for
the Homecare Project, both nationally, and as it is being car-
ried out by the Respondent. During times material to the
complaint, Stewart made several visits to the Respondent’s
headquarters in Vernon, where an office was set aside for his
use. During these visits he would consult with the local man-

13|n International Automated Machines, Inc., 285 NLRB 1122
(1987), the Board reaffirmed the ‘‘familiar rule . . . that when a
party fails to call a witness who may reasonably be assumed to be
favorably disposed to the party, an adverse inference may be drawn
regarding any factual question on which the witness is likely to have
knowledge.”” Id. at 1123 (citations omitted). See also U.A\W. (Gyro-
dyne Co.) v. NLRB, 459 F.2d 1329, 1336-1337 (D.C. Cir. 1972).
Freeland was not shown to be unavailable to the Respondent, and
by dint of his apparently ongoing position and function within SEIU,
he qualified in my judgment as ‘‘a witness who may reasonably be
assumed to be favorably disposed to'’ the Respondent. Thus, his ab-
sence will permit me to draw inferences adverse to the Respondent’s
fact claims in certain instances, particularly where McFadden or
Cadorna invoked Freeland as a witness to or participant in various
factually contested events, and where there is no independently reli-
able evidence to support McFadden's or Cadorna’s claims concern-
ing those events. (I am referring in the main to situations relating
to Ochoa's termination, and to other, preMay 21 events.) In such
instances, | will infer from Freeland's absence that Freeland's testi-
mony would have significantly contradicted or undermined the ver-
sions advanced by McFadden or Cadorna.

agement team concerning organizing strategies and tactics
and the setting of ‘‘quotas’’ for the organizers; he would also
meet with or address the organizers in group sessions, where
he would exhort them to sign up more members and would
hear their complaints and suggestions. He was incidentally
involved in many of the events on which this litigation fo-
cused.14

The homecare workers in Los Angeles County who are the
targets of the Respondent’s organizational and signup efforts
are not normaly paid directly by their nomina ‘‘employ-
ers,’’ the benefits recipients whom they care for; instead,
they get their paychecks from the State of California, chan-
neled to them through Los Angeles County social service
agencies responsible for administering the medical assistance
programs, and supervising and approving the conditions
under which homecare benefits are paid. Nevertheless, until
relatively recently, these workers were effectively treated by
the State and by Los Angeles County as ‘‘independent con-
tractors.”’ Because of this, a critical second front in the Re-
spondent’s overall campaign has been to try to get some pub-
lic entity to assume status as the ‘‘employer’” of these work-
ers. And to this end, the Respondent, primarily through
McFadden, has been active in the halls of State Government
in Sacramento, with considerable success: As early as 1989,
the State Controller had agreed to begin deducting union
membership dues from the state paychecks issued to Los An-
geles County homecare workers who authorized this check-
off, and since then, the State has been transmitting their
dues—$7.38 per month per member—directly to the Re-
spondent. And in 1992, the Respondent’s lobbying yielded a
more fundamental change, when California enacted a law
that permitted counties to create local ‘‘authorities’’ that
would be authorized to recognize any union the homecare
workers within their jurisdiction might select, and to bargain
with that union concerning their wages and other terms and
conditions of employment.15 Such an ‘‘authority’’ had not
yet been created in Los Angeles County when this trial con-
cluded in March 1994. But the political developments de-
scribed above have spurred the Respondent’s organizing
drive in recent years, and in the May—November period en-
compassed by the complaint, the pressure to sign up and
service new members had grown especially intense, as the
Respondent was drawing ever nearer to its ‘‘51 percent’’
signup target.16

14The complaint does not mention Stewart, and the General Coun-
sel has never claimed that Stewart was responsible for any of the
Respondent’s actions charged now as unfair labor practices. And
Stewart, echoed by other witnesses, emphasized that McFadden was
the top authority in the hiring and firing and overall management of
the Respondent’s employees, and that he would not have tried to and
did not interfere with or otherwise seek to influence the way she dis-
charged her executive functions.

15| rely for these findings primarily on Stewart, who credits
McFadden’s “‘political connections” and ‘‘relationships with State
politicians’ as the central force behind these achievements.
Cadorna’s testimony is to similar effect.

16 According to Cadorna, the Respondent had about 5000 members
on checkoff in 1989, when the State began participating in the dues-
checkoff arrangement. By November 1990, after an intensified cam-
paign conducted under the double entendre slogan, ‘7 [thousand]
come 11 [November],”” the membership-on-checkoff total had risen
to about 7100. By the end of 1993 (the last count disclosed by this
record), this total had jumped to more than 22,000.
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The gender, and the racia or ethnic identity of various ac-
tors and worker populations—and the organizing problems
and interoffice tensions (and occasional confusion) associated
with these various identity categories—were subjects repeat-
edly visited by both sides in the case, and alluded to by var-
ious witnesses, for a variety of purposes.l? It is, therefore,
largely out of deference to the parties own attention to such
matters that | will summarize what the record shows about
the ‘‘demographics’’ associated with the Respondent’s oper-
ation, starting with the class of workers whom the Respond-
ent seeks to represent:

The county homecare workers have in common, beyond
their wages!8 and typical working conditions, that nearly all
of them are women. They are nevertheless a racialy and cul-
turally diverse collection, and they speak a variety of lan-
guages.1® It appears from McFadden's and Cadornd's cat-
egorizations and estimates that about 55 percent of the Re-
spondent’s members are black, most of them African Ameri-
cans, like McFadden, herself. Another 20-30 percent are of
Mexican or Central American background, including many
recent immigrants, and another roughly 20 percent are recent
immigrants from other areas on the planet, ranging from
Asian and Pacific Island countries to Russian-Armenian re-
gions.20

To identify, organize, and service these diverse popu-
lations, the Respondent has employed a similarly diverse mix
of about nine staff organizers. Julio Marroquin, a native of
El Salvador, was one of several organizers who could speak
both English and Spanish. He had been on the job for about
9 months when he was discharged on July 21, and before his
dismissal, he had been among several organizers whose sup-
port for the Union was clearly known to McFadden,

17Here are several examples: The General Counsel adduced testi-
mony from witnesses Fregoso and Mynatt that McFadden made a
variety of disrespectful or hogtile statements about ‘‘Mexicans,”’
sometimes in clearly union-related contexts. Also, to make more
plausible Mynatt's proffered excuse for her absence from a late No-
vember community rally—the subject of one of Mynatt's writeups
which is now aleged to have violated Sec. 8(a)(1), (3), and (4)—
the General Counsel invited Mynatt to portray McFadden as murder-
ously hostile towards women as a class. To rebut such claims, and
more generaly, to undermine the credibility of Fregoso's and
Mynatt's versions of relevant transactions, the Respondent in turn in-
troduced much evidence that McFadden is instead a champion of the
rights of Latinos and other minorities, and has publically denounced
slurs against Mexican immigrants by a state elected official, and has
worked hard to maintain a multiracial and multiethnic staff mirroring
the worker population the Respondent seeks to organize, and has
similarly labored to form and support codlitions of ethnic community
groups, and labor groups, and political action groups to advance the
interests of workers of al hues and backgrounds. Moreover, the Re-
spondent presented testimony through Cadorna that Mynatt herself
spoke deprecatingly about Mexicans, and that Mynatt was disrup-
tively bossy or confrontative in her dealings with certain of the male
organizers.

18The current homecare pay rate established under the California
medical assistance program is $4.25 per hour.

19 Stewart testified, ‘‘[W]e have four languages, | think, routinely
being spoken at [Local] 434-B in terms of being able to reach
workerd[.]”’

20McFadden aso estimated that the membership was ‘‘maybe 5
percent Caucasian.”” The workers of Armenian background may
have been intended by McFadden to be included within this latter
slice of the demographic pie.

Cadorna, and Freeland. Burnell Mynatt, an African American
woman, had started as an organizer in February, and was still
so employed throughout this trial. She has implicitly por-
trayed herself as an outspoken and well-known supporter of
the Union, but | will doubt this self-portrayal, not least be-
cause it lacks corroboration.

The Respondent also employs at the Vernon headquarters
a group of about seven office workers, often referred to col-
lectively as the ‘‘clericals’’ They include people who do
typing, bookkeeping, and data entry and retrieval,2* and
some who combine norma telephone reception duties (an-
swering the phone, routing calls, taking messages) with addi-
tional, somewhat routine, ‘‘membership services’ tasks—for
example, assisting members who call-in with ‘‘late check’’
complaints. Nearly all of the office workers are Latinas who
speak both English and Spanish. Josefa (Josie) Lopez
Fregoso,22 who was still employed by the Respondent when
she testified in this case, was the principal receptionist, and
the first person to make contact with the Union and to dis-
tribute showing-of-interest cards to her coworkers. Fregoso
was backed up in her receptionist work by alleged
discriminatee Silvia Ochoa, who aso did membership serv-
ices work when she was not relieving Fregoso at the main
phone desk. Ochoa signed one of the prounion cards Fregoso
was distributing. She was the most junior of the office em-
ployees, having completed only 23 days on the job when she
was fired at the end of the workday on May 5, the day the
Union’'s demand letter arrived.

Il. ALLEGED UNFAIR LABOR PRACTICES AND RELATED
EVENTS THROUGH MAY 21

A. Findings

1. The Union’s initial organizing and request
for recognition

The Union’s organizing interest in the Respondent’s em-
ployees began in mid-April, when Josie Fregoso called the
Union’'s business manager, Kathleen (Kitty) Simmons, and
discussed certain (unspecified) ‘‘concerns’ with her. Sim-
mons promptly mailed to Fregoso a packet of what Fregoso
described as ‘‘showing of interest’”” cards for the Union.
Fregoso signed one on April 19, and then met the same day
with fellow office workers, Luz Romana and Silvia Ochoa,
who likewise signed cards presented by Fregoso.

On May 3, Simmons dispatched a letter to McFadden. In
the letter, Simmons claimed that the Union represented ‘‘the
majority of the [Respondent’s] clerical staff,”’ and offered to
‘‘demongtrate that status,’’ and proposed a ‘‘mest[ing] . . .
to negotiate a Collective Bargaining Agreement on their be-
half,”” and asked McFadden to contact her ‘‘to arrange mutu-
aly convenient meeting dates.””’

21The Respondent uses a computerized system for locating and
tracking members and potential members, and for monitoring orga-
nizing progress, and for collecting and recording members dues
payments.

22Fregoso’s name is sometimes misrendered in the transcript as
“‘Fregosa,’”’ and is consistently so misspelled in the Respondent’s
brief.
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2. The events of May 5

a. McFadden's reaction to the Union’s letter

Simmons' letter reached the Respondent’s offices on the
morning of May 5. McFadden admittedly found it in her
mailbox and read it sometime between 11:30 and 11:45 am.,
only moments after leaving a meeting with SEIU’s Stewart,
aso attended by Cadorna, and only minutes before she
would leave the office to take Stewart to the airport for a
12:30 p.m. flight. After reading the letter, McFadden admit-
tedly walked into the clerical work area and stopped long
enough to query Fregoso about it, an event Cadorna claims
to have witnessed. Exactly what McFadden said and did dur-
ing and immediately after she questioned Fregoso was de-
scribed by the General Counsel’s witnesses to the event—
Fregoso, and fellow office workers Ochoa and Ana Maria
Monrea—in terms which cannot be harmonized with
McFadden’s and Cadorna's common version. The testimonial
conflict deserves careful examination, not just because what
McFadden really said and did could determine whether or
not she violated Section 8(a)(1), but also because resolution
of this dispute will have rippling influence on my disposition
of other issues in the case, especialy the lawfulness of
Ochoad's termination. For reasons | will explain later, | will
credit the harmonious elements contained in the versions of
events offered by the prosecution witnesses.

McFadden testified that when she opened and read the
Union's letter, she treated it as a ‘‘joke[,] really[,] . . . be
cause of the nature of the . . . organizing . . . project, and
[because] nobody had ever mentioned any unhappiness, so |
thought it was a joke.”” With the letter still in hand, she ad-
mittedly soon encountered Fregoso, and asked her, ‘‘Josie,
what is this?’ (In reenacting from the witness stand her
manner in thus questioning Fregoso, McFadden put a smile
on her face and a chuckle into her voice) McFadden further
recalled that Fregoso, who likewise had been ‘‘smiling’’ at
first, then became ‘‘very solemn,”” and replied simply,
“[Nt's aletter.”” McFadden admittedly pushed on, saying, ‘‘I
know it's a letter[,]’” prompting Fregoso to volunteer,
““We're going to join a union.”” McFadden states she merely
replied to this, ‘‘Oh, Okay[,]'’23 then asked where Stewart
was, then left the area to find Stewart when Fregoso said she
didn’t know where he was. Cadorna, who claims to have
been ‘‘following’” McFadden through the office, closely
echoes McFadden's version of her exchange with Fregoso,
including that ‘‘Okay’’ was McFadden's final and only re-
sponse to Fregoso’'s statement that the office workers in-
tended to join the Union.

Fregoso tells a quite different story, one that is substan-
tially corroborated by Monrea, and to a lesser extent by
Ochoa. (From the accounts of al three employees, it appears
that Ochoa was the most distant from the initial McFadden-
Fregoso exchange, about 25 feet away.) The three employees
agree that McFadden was ‘‘upset’’ when she approached
Fregoso with the Union’s letter in hand, and that it was in
a sharp tone that she then demanded, ‘‘What's this?’
Fregoso and Monreal agree that Fregoso replied to
McFadden’s question by affirming in some way that the
clericals wanted a union, and that McFadden then went on

23McFadden explained on cross-examination that she meant by
this that if the employees wanted a union, ‘‘then it's okay by me.”

to ask, ‘‘Who else’’ was ‘‘involved,”’ and that Fregoso then
mentioned (at least) Ochoa's name in reply.24 All three em-
ployees agree that shortly after this, McFadden walked to (or
past) Ochoa's desk, and as she drew near Ochoa, she asked
in an incredulous tone, in substance, how Ochoa could want
union representation when she had only been working for the
Respondent for such a brief time. (From the employees ac-
counts, it appears that Ochoa did not reply.) Finaly, Fregoso
and Monreal agree that as McFadden exited the area, she
said, “‘I'll show you what a fucking union is.’’25

Despite the individual variations in detail or emphasis in
the testimony of the three office employees, each suggested
by her demeanor that she was doing her best to summon a
genuine memory of the events. By contrast, McFadden’s and
Cadorna’'s versions had an unnaturally shaped and sanitized
quality, suggesting nothing so much as a previously arrived
at determination on their part to depict McFadden's reaction
to the Union's letter as one of amused disbelief, and her
brief questioning of Fregoso as merely tracing from a kind
of abstract curiosity. But McFadden’s own narration, supra,
contains elements that undermine such a depiction: She im-
plicitly admits that she assumed that a wish for union rep-
resentation went hand-in-hand with the existence of em-
ployee ‘‘unhappiness,”” and her account likewise seems to
admit that she pressed Fregoso for an explanation concerning
the letter even after Fregoso uncomfortably tried to deflect
her inquiry. These admissions undercut McFadden’s attempts
to suggest overall that she was serenely unconcerned about
the Union’s appearance. And they make it especially doubt-
ful that McFadden, having chosen in the first place to
confront Frego—and then to press her about the letter—
would merely respond placidly, ‘*Okay,”” and then depart the
scene, once Fregoso disclosed that the employees wanted to
join the Union. | give little independent weight to Cadorna's
tidy corroboration of McFadden's version of events; | found
many grounds to doubt Cadorna’s candor or reliability con-

24 Fregoso testified that she specifically mentioned her own name,
as well as Ochoa's and Luz Romana's names; Monreal only recalls
Ochoa's name being ‘‘mentioned’’ in this regard. By contrast, the
more distant Ochoa did not hear her own name mentioned at this
point, although she agrees with the other two employees that McFad-
den approached her shortly afterward and questioned her about her
own support for the Union.

25Q0choa did not mention McFadden saying this, but did recall
something not described by Fregoso or Monreal—that McFadden
said scornfully, ‘‘Those bitches—they don’t know how to cross the
street by themselves, and they want a union?’ Ochoa was also the
only one of the three employees who recalled that McFadden scold-
ed Fregoso that she ‘‘should have come to me” if ‘‘there were any
problems,”’ to which Ochoa says Fregoso replied, in substance, that
she did not think McFadden would have responded by doing any-
thing. Finally, Ochoa recalled that when McFadden left the clerical
work area, she said to Luz Romana, who was located in a nearby
office, “‘Luz . . . why did you sign this?’ (Romana, called as the
Respondent’s witness, did not directly deny this; rather, her only
contribution on this point was to answer ‘‘No’’ after she was asked
by the Respondent’s counsel, ‘‘Did Mrs. McFadden ever ask you if
you were joining the OPEIU?") Because the elements uniquely re-
called by Ochoa would not significantly aid my analysis of any com-
plaint issue nor the scope of my recommended order and remedy,
I will not decide whether Ochoa's memory of these elements was
reliable enough to credit in the absence of corroboration.
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cerning certain subjects,26 and my skepticism about her testi-
mony in this instance goes beyond suspicions that she was
sanitizing her account: | remain doubtful that she was even
present during the episode.2”

In addition to considerations of witness demeanor, my
credibility resolutions concerning this incident are further in-
fluenced by my judgment, in the light of the whole record,
that the Union’s appearance was a decidedly unwelcome one
from McFadden’'s perspective—in part because of its poten-
tial for siphoning away employees attentions and energies
from the high-stakes Homecare Project at a critical phase,
and also in part because McFadden interpreted the Union's
advent as a declaration of employee *‘unhappiness” with her
stewardship of the operation, and experienced this as a per-
sonal insult. Both of these themes are implicit in Stewart’s
description of his conversation with McFadden about the
Union’s letter—and Fregoso’s support for the Union—as he
and McFadden were driving to the airport on May 5, only
minutes after McFadden's confrontation with the office
workers.28 Moreover, as | find below, the theme that McFad-
den experienced the Union’s appearance as a ‘‘smack in the
face’’ was one repeated by Cadorna to Fregoso in two subse-
guent conversations, on May 6 and 21. But perhaps the most

26 Particularly as to the events relating to Ochoa and Fregoso in
May, Cadorna struck me as a witness more anxious to adhere to a
company line than to the truth as she might have genuinely recalled
it. She presented her testimony on direct examination in a glib and
summary manner, and seemed overly eager at times to volunteer in-
formation or characterizations she apparently thought would aid the
Respondent’s case. By contrast, during cross-examination or exam-
ination from the bench, she often became guarded, halting, evasive,
self-contradictory, or obscure when she apparently sensed a potential
for injury to the Respondent’s case.

27None of the three office employees called by the General Coun-
sel mentioned Cadorna's presence, even though each was closely
questioned about who was and was not in the vicinity, and their
memories on these points seemed vivid. In addition, Cadorna placed
organizer Frank Streeter in the room, whereas the prosecution wit-
nesses say Streeter had already departed for lunch. And Streeter him-
self, athough called as the Respondent’s witness for other purposes,
was not invited to corroborate Cadorna on this point. Moreover,
Cadorna’s attempts to explain how she came to be present at the
critical moment when McFadden confronted Fregoso about the letter
were awkward, somewhat inconsistent, and at bottom, improbable.

28 Stewart’s description of his conversations with McFadden en
route to the airport emerged from my questioning of him. | formed
the impression that his memory of these conversations was shaped
by a wish to protect McFadden. Nevertheless, Stewart admitted that
he and McFadden both voiced concerns that the Union’s appearance
had the potential for ‘‘unduly interfer[ing] with getting the work
out,”” and that they agreed that ‘‘keeping people focused on the pro-
gram was going to be important.”’ (The implicit admission here is
that both McFadden and Stewart saw the Union's appearance as
threatening to ‘‘the program.”’) Stewart also recalled remarking to
McFadden during their drive that McFadden must have been
‘*shocked’” that Fregoso had been involved in the Union's effort,
given ‘‘the rather extraordinary things’ that McFadden had done
““for Josie in Josie's tenure of employment there.”” Stewart states
that McFadden replied, ‘*Well, you know, she’s young . . . and has
some maturing to do,”” but Stewart quickly added that McFadden
“‘wasn't, like, fundamentally surprised or shocked or whatever.”
(The implicit admissions here are that Stewart, at least, saw
Fregoso's support for the Union as a ‘‘shocking’’ gesture of ingrati-
tude towards McFadden, and that McFadden, at least, saw Fregoso's
union support as evidence of her ‘‘immaturity.’’)

persuasive illustration of these themes can be found in an in-
cident that occurred 2 weeks later, on May 20, in which
McFadden admittedly did not react with merely bemused in-
difference when confronted with another written request to
meet collectively with the Respondent’s employees. Rather,
McFadden was admittedly ‘‘just disgusted’’ on May 20 when
Fregoso handed her a letter making such a request, a letter
signed by Fregoso and eight other employees, several of
them staff organizers. And McFadden admittedly manifested
her feelings by crumpling the employees' letter and throwing
it to the floor. And she was admittedly disgusted by the em-
ployees meeting request ‘‘because | was organizing a project
and to me it was counterproductive of what was going on
there. | was just disgusted.”

Therefore | find it rather easy to believe that when McFad-
den digested the message in the Union’s letter on May 5, she
was put into a similarly exercised mood, for similar reasons,
and that her behavior immediately thereafter with Fregoso,
Monreal, and Ochoa was dominated by comparable dem-
onstrations of disgust and resentment. In short, apart from
considerations of witness demeanor, | find it independently
probable on this record that McFadden said and did in the
late morning of May 5 essentially what Fregoso, Monreal,
and Ochoa harmoniously described.

b. McFadden Fires Ochoa

At about 5 p.m. on May 5, McFadden summoned Ochoa
away from her desk and led her into a nearby vacant of-
fice29 Inside the office, McFadden handed an envelope to
Ochoa, and told her she was being ‘‘terminated’’ because she
‘*didn’t pass a 30-day probationary period.”” Not replying at
this point, Ochoa walked out of the office, reported to
Fregoso what had just happened, then opened the envelope
McFadden had given her. In it she found a paycheck, dated
May 5, and a ““TERMINATION OF WORK NOTICE"
memorandum bearing the same date, signed by McFadden,
and showing copies to Cadorna and Freeland. The memoran-
dum said this:

| regret to inform you that your job performance has
been unsatisfactory and you did not pass your 30-day
probationary period.

After reading this, Ochoa caught up with McFadden, who
was now in a hallway nearby, and asked McFadden why she
had been fired. McFadden replied first that Ochoa ‘‘didn’t
pass,”’ but when Ochoa pressed, McFadden ‘‘hesitated,”” and
then replied that Ochoa ‘‘ gave out the wrong information on
the phone,”’ adding that Ochoa had addressed ‘‘Mr. Stewart”’
as ‘‘Dan Stewart.”’ Ochoa protested that she had ‘‘never
been evaluated and this was a surprise to [her].”” McFadden
said she “‘didn't want to talk about it,”’ and walked away.

3. May 6 Cadorna-Fregoso discussion

Cadorna and Fregoso agree that Fregoso came into
Cadorna’'s office on a routine errand—delivering message
slips—on the day after Ochoa was fired, and that a discus-
sion about Fregoso's support for the Union soon emerged.

29] rely on Ochoa's uncontradicted testimony for al findings
about what happened during the discharge transactions described
herein.
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But their versions of who said what are radicaly different.
This is Fregoso's version, the one | will adopt:

| handed her [Cadorna] the messages, and she spoke,
and she said that she had heard what happened, and
from there she told me that what | had done, that |
should have came to her and the co-workers [sic] to get
advice from her before we had went Union. And | told
her that what was done was done. And then Mrs.
Cadorna proceeded to tell me that what | had done—
what | had done was | got Mrs. McFadden really pissed
off and that | had smacked her in the face because she
had done so much for me and that—and—and then she
said that . . . if it was the pay, that I—you know, we
could go to Mrs. McFadden and negotiate that. And |
told her the pay had nothing to do with that; it was just
respect towards us. And from there it was she kept—
she kept explaining to me that the Union | had chosen
was no good, that OPIU [sic] was no good, that she had
had representation with the previous employer she had
and that Union didn't do nothing for her. And from
there she's just like—she told me that the best thing for
me to do was to withdraw my activities towards the
Union to show Mrs. McFadden my appreciation on her
hiring me. That's pretty much what | remember at the
moment.

Cadorna's account turns Fregoso's on its head; she insists
that Fregoso was the one who raised the subject of the
Union, who volunteered her reasons for supporting the
Union, and who worried aloud that she might be fired.
Cadorna claims that she simply responded to Fregoso’'s unso-
licited remarks with soothing words of encouragement—that
Fregoso would not have gotten a raise recently if her job
were in jeopardy, and that it was Fregoso's ‘‘right’’ to seek
union representation. Compared to Fregoso’'s unprompted and
natural-sounding narration, however, Cadorna's version
emerged awkwardly, with false starts, self-serving digres-
sions, belated and equivocal emendations,3® and other tell-
tales of improvisation and conceament. |, therefore, find
Fregoso's version the more believable one.

4. The Respondent’s reactions to the employees May
20 letter requesting a meeting with McFadden

a. May 20 events

At the end of the May 20 workday, Fregoso entered an of-
fice where McFadden was talking casually with Cadorna,
Freeland, and Cathryn (Cathy) Baker, an administrative as-
sistant. Fregoso handed McFadden a typed ‘‘letter’” in the
form of a petition containing Fregoso's own signature and
those of eight other employees, including severa staff orga-
nizers, many of them with Spanish surnames.3! The letter,

30See especialy Tr. 1248:13-22. There, after having described
several times previously what had happened between her and
Fregoso on May 6, Cadorna finaly recaled that the expression
“*smack in the face’” was used, but insisted, when | asked her about
this, that these were ** Josie's words, your Honor, not ours [sic]. . . .
It was more of aterm Josie used than it coming from myself.”’

31 Organizer Julio Marroquin’s name headed one column of sigha-
tures and Fregoso’'s headed the other column. Not al of the signers’
names are decipherable, but they included Latino organizers Rudy

which Fregoso and others had prepared the previous day,32
said this:

On behaf of al the staff, may we formally request
for [sic] a meeting with you, if possible, tomorrow be-
fore 5 p.m.

We shall appreciate your approval in giving us your
most important time.

As | have previously found, McFadden admittedly read the
letter, and then disgustedly crushed it in her fist and threw
it to the floor. (Moments later, she admits, someone else re-
trieved the crumpled missive from the floor, at Baker's sug-
gestion.) Exactly what happened &fter this is not easy to sort
out from the variety of sketchy and somewhat conflicting
versions advanced by five witnesses.33 From harmonious ele-
ments in the testimony of Fregoso, Cadorna, and Marroquin,
| find that McFadden (followed by Fregoso and Cadorna)
exited the office, where she found a larger group of employ-
ees, including Marroquin, waiting nearby.34 From these same
witnesses, | find that McFadden in some manner declared to
the waiting group that she would not meet directly with the
employees, and instructed them instead to follow the ‘‘chain
of command,” specifying that they should take their *‘con-
cerns'’ to Cadorna and Freeland.

What is most in dispute about these events is whether, in
thus responding, McFadden (a) complained aloud that ‘‘the
fucking Mexicans [were] taking over her union’’ (as Fregoso
uniquely recalled, and the Respondent’s witnesses denied)
and (b) replied vehemently, ‘‘Hell, no!”’ when Marroquin
asked her if she intended to meet directly with the staff
(something recalled by both Fregoso and Marroquin but de-
nied by the Respondent’s witnesses).3> Because McFadden

Barragan and Lupe Bautista, and office worker Luz Romana. How-
ever they also included two organizers of Russian-Armenian back-
ground, Aram Agdaian, and Alina Ayuzmanyan.

32As | have found, on May 19, the date the employee letter was
prepared, the Union had also filed its petition in Case 21-RC-19216,
seeking an election for the office workers.

33Fregoso and Marroquin were the General Counsel’s witnesses;
McFadden, Cadorna, and Baker were the Respondent’s witnesses.

34|t appears that Marroquin did not witness what went on within
the office, and Baker did not witness what transpired after McFad-
den, Cadorna and Fregoso joined the group of employees waiting
outside the office.

35This is Fregoso’s version:

A. Mrs. McFadden was still very upset, and she started yelling
that **These fucking Mexicans are taking over’’ her Union, and
from there, she—she kept hollering about there was a chain of
command, that we shouldn’'t go to her, that we were supposed
to go to her—our supervisor. That was David Freeland then.
And then she said—and then | said, ‘““Well'’—I'm sorry. Mr.
[Agdaian] said, ‘‘[Not a]ll of those names are Mexican.”” And—
and then that’s when she started explaining to us about the chain
of command. She kept talking about the chain of command, that
we were supposed to go to David Freeland first, and from there
she started telling us that there were two kinds of animals there,
that one kind of animal was the clerical staff that opened enve-
lopes and answered phones, and the second kind of animals
were the professional staff, and that was the organizers. And
from there it was like Mr. Julio Marroquin asked her was she
going to meet with us or not; that was what the letter was about.
And her answer was, ‘‘Hell, no.”” And al he said was, ‘‘ Thank
you,”” and ‘‘Have a nice night.”” He left.

Q. Why were you presenting that letter to her?
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was admittedly disgusted by the employees request, | have
no difficulty crediting Fregoso and Marroquin that McFadden
shot back with the words, ‘‘“Hell, no!”’ when Marroquin
pressed her about the requested meeting. And | don’t find it
necessary to determine whether, as Fregoso alone recalled,
McFadden made angry or demeaning references to Mexicans,
because (1) the complaint does not alege that McFadden
committed any violations by her May 20 reactions to the em-
ployees letter, no matter how she may have expressed
them;36 and (2) my resolution of this particular dispute
would not materially affect my analysis and ultimate conclu-
sions about any other issues in the case.37

b. May 21 interviews with employee signers

Cadorna admits that on May 21 she and Freeland con-
ducted individual interviews (Cadorna called them ‘‘one-on-
one palls'”) with at least six signers of the May 20 letter—
Fregoso, and organizers Agdaian, Barragan, Bautista, Gutier-
rez, and Marroquin.3® Cadorna generally admits that in the
course of these polling sessions these employees disclosed

A. We wanted to—to just have—just meet with her and just
to have cross conversations to meet with her because the orga-
nizers was going Union also.

Marroquin agrees that McFadden replied, ‘‘Hell, no!”’ to his
query, but he does not corroborate Fregoso's recollection that
McFadden referred to ‘‘fucking Mexicans,”” or that she characterized
clericals and organizers as ‘‘two different animals.’” And McFadden
and Cadorna (and Baker, but see last footnote) all deny that McFad-
den made any such statements or references.

36|ndeed, the General Counsel affirmatively disclaimed any con-
tention that McFadden's May 20 reactions, as then being described
by Fregoso, violated the Act.

371t would not influence my disposition of other issues if | were
to find that McFadden did not make the anti-Mexican slurs attributed
to her by Fregoso. And even if | were to resolve this dispute against
the Respondent, such a resolution would be relevant to this case only
insofar as it would constitute more evidence of McFadden’s hostility
to the employees exercise of protected rights. (I think it is obvious
as a matter of law that the employees’ submission of the May 20
letter to McFadden was ‘* concerted activit[y] for the purpose of col-
lective bargaining or other mutual aid and protection’ within the
meaning of Sec. 7.) | have aready found ample evidence of such
animus in the statements of McFadden and Cadorna on May 5 and
6, and | will find more such animus in the statements of Cadorna
to Fregoso (and to Marroquin) on May 21. Indeed, even absent those
sources, McFadden's admissions about the May 20 episode alone es-
tablish that she reacted to the employees’ exercise of protected rights
on that date with displays of anger and disgust. Thus, even if
McFadden, admittedly in a foul mood at the time, may have angrily
voiced a suspicion that Mexicans were trying to ‘‘take over’” her
union, this feature of her reaction would be simply cumulative on
the matter of animus. (At most, by drawing the difficult inference
that McFadden must have intended to include Marroquin, a Salva-
doran, in her denunciation of ‘‘the Mexicans’ whom she suspected
of taking over her union, we might infer further that the animus thus
revedled influenced the Respondent's subseguent targeting of
Marroquin for warning slips and eventual dismissal. This is a long
stretch, and an unnecessary one; for there is independent evidence
sufficient to find a prima facie case that Marroquin was discrimi-
nated against solely because of his union support and activities, and
without regard to his national origin or ethnic identity.)

38 Each of six-named employees had received a memo from Free-
land on the morning of May 21 advising that Freeland wanted to
‘‘meet with you today [at an appointed time] to discuss any concerns
you may have.”

that they had joined the Union, or supported it, and gave
their various reasons for doing so. Moreover, sketchy notes
taken by Cadorna or Freeland in each interview tend to focus
on such disclosures.3® However, Cadorna avers that the pur-
pose of the meetings was not to gain intelligence about who
supported the Union, or about the depth or strength of that
support, but simply to find out what the employees ‘‘indi-
vidual issues’ were, so that she and Freeland could put to-
gether an ‘‘agenda’ for an ‘‘officia meeting’”’ between
McFadden and ‘‘the staff’’ to be ‘‘scheduled’’ later.40 And
Cadorna denies that she or Freeland ‘‘sed the occasion of
these ‘‘polling’’ sessions to interrogate anyone concerning
their attitudes towards the Union, or to threaten them.

In @l the known surrounding circumstances, | strongly
doubt Cadorna’s explanations for these management ‘*poll-
ing'’ activities4 But | will not dwell on this point, nor on
the question whether such pollings were themselves unlawful
interrogations, for the complaint makes no attack on the fact
that the Respondent conducted these sessions, nor does it al-
lege that unlawful interrogations occurred within these ses-
sions. Rather, the pertinent counts in the complaint alege
only that Cadorna and Freeland made unlawful ‘‘solicita-
tions’ and ‘‘threats’ during the polling sessions.42

To support these counts, the General Counsel relies chiefly
on Fregoso's testimony about statements made by Cadorna
and Freeland during their meeting with her, and to a lesser
extent on a fragment of Marroquin’'s descriptions of his sepa-
rate meeting with those supervisors. This is how Fregoso de-
scribed her meeting with Cadorna and Freeland:

A. Mr. Freeland spoke first. He asked me—he told
me that—what we had—they had scheduled this meet-
ing to know what was my concerns, and then from
there Wilma Cadorna spoke and asked me what was my
concerns. And | told her that my concerns were that

39See R. Exh. 28.

40 Cadorna repeatedly used such terms in describing the purpose
of the “‘polling.”” E.g., Tr. 827:14-17; 829:2—6. And see Tr. 829:13
through 831:8, in which Cadorna first explains that the reason for
individual polling rather than a ‘‘joint meeting’’ (meaning, in con-
text, a gathering of the clericals and organizers together in a meet-
ing) was that ‘‘[w]e didn't want to . . . make it appear that was the
meeting the staff was requesting.”” When | invited Cadorna to clarify
what she meant by this latter statement, she advanced ever more un-
comfortable and implausible explanations.

4150 far as this record shows, what Cadorna and Freeland learned
from their polling activities was never used to develop an ‘‘agenda’
for a supposed eventual ‘‘meeting’’ between McFadden and the
“‘staff’’ that supposedly was to be ‘‘scheduled’” soon thereafter. In-
deed, the record contains no indication that any such meeting ever
took place.

42Thus, the complaint alleges that on May 21, Cadorna *‘ solicited
employees to withdraw their support for the Union by telling em-
ployees they should cease their union activities,”” and ‘*‘threatened to
discharge’’ employees involved in union activities, and ‘‘threatened

. unspecified reprisals if they selected the Union[,]"”” and ‘‘in-
formed employees that it would be futile for them to select the
Union as their bargaining representative,”’ and ‘‘solicited employees
to resign from employment if they selected the Union.”” And as to
Freeland, the complaint alleges that on May 21, he likewise ‘‘threat-
ened the employees with unspecified reprisas if they selected the
Union.”
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people around there didn’t get no respect and people
was treated, you know, very unfairly.

And from there she started explaining to me again
how bad OPIU was, and she started explaining about—
about | had started something against Mrs. McFadden
or | had done something that got her realy pissed off,
and that again she told me that | had smacked her in
the face, and—and then from there, she told me that—
that she had helped me in many ways for Mrs. McFad-
den not to terminated [sic] me.

Q. That Wilma had helped you in many ways?

A. Yes. And then she—she started saying that the
best thing for me to do is just stop that, stop doing all
of that activity. And then she also said that—that | had
started all this shit and that | should end it. And then
she explained to me that if she—she had—she needed
a union to represent her and she worked for a union,
that she would quit.

And | asked her that she's giving me some advice
for me to quit, and she said that was what she would
do.

And from there, she—and David Freeland told me
that—that he was going to discipline me his way, and
another incident he explained that he had tried dis-
ciplining somebody at the office, one of the staff, and
that they got defensive, and | explained to him that it
didn’t have nothing to do with me and that did he have
any problems with me, and he paused, and he said,
““No.”

And from there, they explained to me that—

Q. Wait, who's *‘they’’ ? Who spoke?

A. Wilma spoke, and she explained to me that by me
having a union it wasn't going to be any good, if they
wanted to fire me, they couldn't help me in any way
if they wanted to fire me. And then she also told me
that what was going to happen was that they were
going to be the bosses and we were going to be the em-
ployees, and if | needed like time off to take my little
girl to the doctor or—or bring her from school or—I
had to give them like a week’s notice before | could
get that—that time.

And then from there she—she explained to me
that—that | needed to give them time before they could
give me that time off, and that’s pretty much what | re-
cal at the moment.

Q. Was there anything else—anything else about that
conversation?

A. No. Just at the end she told me—Wilma Cadorna
said—you know, | told her that—I'm sorry. | spoke,
and | said it was—you know, if she wanted me to re-
trieve my activities, that | wasn’'t going to do it, and
then she—then she spoke, Wilma Cadorna, and she
said, ‘“Well,”” she said something like, ‘*‘We'll see what
happens,”” or something like that. | don't—I can't re-
member her exact words. And then from there | just
walked out of the room.

Q. Did she say anything to you about advice?

A. She was just giving me the advice that if—that
if—about that my advice was—my advice—she gave
me some advice about me retrieving all of that, that it's

best for me to leave it alone besides the advice she
gave me about the Union, you know, that—that if she
worked for a union and if she needed a union to rep-
resent her, that she would quit. That's the advice she
gave to me.

Q. Now, is there anything else about that conversa-
tion that you remember at this time?

A. No.

Cadorna’'s version again inverts Fregoso's. Cadorna
claimed that Fregoso voluntarily brought up all union-related
matters, including her fear that she might be in trouble with
McFadden and that her job might be in jeopardy, but
Cadorna denied that she or Freeland said anything to pro-
mote that fear, or otherwise threatened Fregoso concerning
her union activities. Again, for reasons aready noted, | give
scant weight to Cadorna’s recollections, and find Fregoso's
version of the event the more credible one.

Marroquin, describing his own meeting on May 21 with
Cadorna and Freeland, quotes Cadorna as explaining to him
at the outset that she wanted to find out what was behind
the *“uprising that was happening in the office,”” and wanted
to ‘‘know what [Marroquin’s] thoughts were.’’” Marroquin
testified that he replied that he had ‘‘signed up a union card
for OPIU [sic],’’and that his ‘‘intentions were to help to or-
ganize bargaining unit at Loca 434B.”” Marroquin's testi-
mony suggests further that the meeting was held not just to
gain insights about the ‘‘uprising,’”’” but also to convey the
message that management would retaliate by tightening-up
enforcement of the rules. Thus, Marroquin recalled that
Cadorna stated that *‘the administration wasn't going to op-
pose our organizing efforts but she [Cadorna, apparently]
thought it was wrong because Mrs. McFadden treat[ed] us as
family members, . . . and that by trying to organize the bar-
gaining unit at the Local, we were forcing Mrs. McFadden
to treat us as employees rather than as member[s] of a fam-
ily, and by doing so, they were going to enforce al the ad-
ministrative rules.”” Although Cadorna generally denied hav-
ing told anyone that the Respondent intended to enforce the
rules more strictly in response to the employees pursuit of
union representation, | credit Marroquin in this latter re-
gard.43 Moreover, because Cadorna has not distinctly contra-
dicted the balance of Marroquin’s seemingly candid descrip-
tions of this meeting, | rely on his account to find that in
this meeting, Marroquin clearly put his supervisors on notice
that he had signed a card for the Union and intended to assist
in the Union’s organizing efforts.

43Marroquin sometimes showed a tendency to dramatize and ex-
aggerate, and when asked to quote others, he sometimes used char-
acterizations that appeared to be grounded in his subjective interpre-
tations, and not his actual memory of what he heard. My crediting
of Marroquin over Cadorna as to the threat to more strictly enforce
the rules has less to do with my confidence in Marroquin’s account
than it does with two other considerations: The first is Freeland's ab-
sence from the witness stand, which invites the inference that he
would not have supported Cadorna in her denial that she made such
a threat; the second is the fact that Fregoso credibly reported a simi-
lar threat by Cadorna, albeit one more limited in scope, and tailored
to Fregoso’s unique child-care needs.



SERVICE EMPLOYEES LOCAL 434-B 1069

B. Analyses, Supplemental Findings, and Conclusions
of Law Concerning Events Through May 21

1. The 8(a)(1) counts

Based on the foregoing findings, | conclude as a matter of
law that in each of the itemized cases below, the Respondent
interfered with, restrained, and coerced employees in the ex-
ercise of their Section 7 rights, and thereby violated 8(a)(1)’'s
proscriptions.44

a. On May 5, McFadden unlawfully interrogated em-
ployees when she (1) sternly confronted and then ques-
tioned Fregoso about her own and other employees
““‘involvelment]”” with the Union, and (2) then scorn-
fully questioned how Ochoa could want a Union, con-
sidering her brief tenure on the job.45 In addition,
McFadden's angry vow upon exiting the area—to
‘“show’’ her listeners “‘what a fucking union is’—rea-
sonably and predictably would have been taken by the
workers who heard it as a threat of some form of retal-
iation against them for having sought representation by

44\While the violations | find below are harmonious with many of
the complaint’s characterizations of the Respondent’s conduct
through May 21, | do not necessarily adopt the complaint’s charac-
terizations of that conduct, nor the General Counsel’s apparent un-
derlying theories of violation. | specificaly reject as not factually
well supported any claim that the Respondent’s conduct through
May 21 involved unlawful attempts by the Respondent to ‘‘create
the impression of surveillance’” of employees union activities. In
addition, | reject as a matter of law any suggestion in the complaint
that remarks by McFadden and/or Cadorna which merely *‘dispar-
aged’’ the Union had independent character as violations of Sec.
8(a)(1). Finaly, as to the single count in the complaint attacking
Freeland's conduct on May 21, the only remarks that Fregoso attrib-
uted to Freeland struck me as too vague or equivocal in import to
sustain the complaint’s characterization of them as ‘‘threat[s of] . . .
unspecified reprisals’ if the employees ‘‘selected the Union.”” Ac-
cordingly, | would dismiss the count alleging that Freeland's state-
ments on May 21 violated Sec. 8(a)(1).

45|n this regard, it is irrelevant that McFadden's ‘‘question’” to
Ochoa was arguably rhetorical in a technical sense, and equally so
that Ochoa did not reply. What seems clear enough is that in thus
confronting Ochoa, McFadden was implicitly asking her to account
for her support for the Union. Moreover, | note that neither Fregoso
nor Ochoa were ‘‘open’’ supporters of the Union at the time McFad-
den questioned those employees. Cf. Rossmore House, 269 NLRB
1176 (1984), enfd. sub nom. Hotel & Restaurant Employees Local
11 v. NLRB, 760 F.2d 1006 (9th Cir. 1985), holding generally that
an employer’s questioning of an ‘‘open and active union supporter’’
is not, per se, an unlawful interrogation, and that the legality of such
questioning depends on all the surrounding circumstances. See aso
Sunnyvale Medical Clinic, 277 NLRB 1217 (1985), where the Board
majority more expansively applied the ‘‘totality of cirumstances”
standard announced in Rossmore House even to situations where em-
ployees being questioned were not ‘‘open and active union support-
ers.”’ 1d. Therefore, | have considered all of the circumstances, in-
cluding the “‘redlity of the workplace,” (Id.), in reaching my conclu-
sion that McFadden's questioning of Fregoso and Ochoa amounted
to unlawfully coercive interrogation. In this regard, | found it influ-
ential that McFadden, the Respondent's chief executive, was
confrontative and hostile in tone and manner in her questioning of
the clearly uncomfortable Fregoso and the mute Ochoa, and that she
uttered an independently unlawful threat in her parting tirade, as |
shall find next.

the Union, and therefore her vow independently vio-
lated Section 8(a)(1).

b. On May 6, Cadorna implicitly threatened that
Fregoso’s job was in jeopardy because of her union ac-
tivities by suggesting overall that Fregoso was in trou-
ble with McFadden for having begun the Union ef-
fort,46 and by telling her that the only way she could
square things with McFadden would be by *‘withdraw-
ing [her] activities towards the Union to show Mrs.
McFadden [her] appreciation.”’ In addition, Cadorna co-
ercively implied a promise of benefit for forgoing union
representation when she suggested to Fregoso that ‘‘if
it was the pay, that [Cadorna and Fregoso] could go to
Mrs. McFadden and negotiate that.”’

c. On May 21, Cadorna echoed and amplified her
earlier unlawful thresats to Fregoso’s job when she, (1)
again warned Fregoso that McFadden was *‘ pissed off’’
at Fregoso, and had experienced Fregoso’s union activi-
ties as a ‘‘smack in the face,’ and (2) suggested that
it was only through Cadorna’s interventions that
McFadden had been dissuaded from ‘‘terminat[ing]’’
Fregoso, and (3) even more urgently pressed Fregoso,
as the one who had ‘‘started this shit,’ to “‘end”’ it,
and (4) ‘‘advised’’ Fregoso, in substance, that employ-
ees who worked for a union had no business wanting
independent union representation, and that if Fregoso
believed otherwise, she should just ‘‘quit’”’ her employ-
ment with the Respondent,4” and (5) effectively told
Fregoso that if the Union became the employees rep-
resentative, a necessary consequence for Fregoso would
be that, contrary to more lenient practices in the past,
Fregoso would not be allowed time off, ad hoc, to han-
dle unforeseen child care problems, but would be re-
quired to give a week’s ‘‘notice’’ before she could take
such leave.

d On May 21, Cadorna similarly threatened
Marroquin by telling him that the employees ‘‘upris-
ing”’ would cause the Respondent to become more
strict about ‘‘enforc[ing] all the administrative rules.”’

2. The 8(a)(3) count; the termination of Ochoa

a. Introduction

Because the Respondent’s motives for firing Ochoa are
necessarily called into question by the complaint, her dismis-
sal invites the ‘‘causation’” analysis prescribed in Wright
Line48 where the Board declared that ‘‘henceforth,’” it
would,

46Thus, Cadorna told Fregoso that she ‘‘should have [come] to
[Cadorna] . . . to get advice from her before [they] . . . went
Union, and warned Fregoso that ‘‘what [Fregoso] had done . . . got
Mrs. McFadden really pissed off’’ and that Fregoso had ‘‘smacked
McFadden in the face because [McFadden] had done so much for
[Fregoso].”

47Here, following the rationale of Rolligon Corp., 254 NLRB 22
(1981), | find that Cadorna remarks violated Sec. 8(a)(1) because
they ‘‘convey[ed] the clear message that support for the Union and
continued employment by Respondent are incompatible.”” Id.

48251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981),
cert. denied 455 U.S. 989 (1982).
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. .. employ the following causation test in al cases a-
leging violations of Section 8(a)(3) or violations of Sec-
tion 8(a)(1) turning on employer motivation. First, we
shall require that the General Counsel make a prima
facie showing sufficient to support the inference that
protected conduct was a motivating factor in the em-
ployer's decision. Once this is established, the burden
will shift to the employer to demonstrate that the same
action would have taken place even in the absence of
the protected conduct.49

My findings about what happened on May 5 alone contain
rather obvious indicators that union-hostile motives informed
the decision to fire Ochoa—a decision, incidentally, that | am
persuaded was made and implemented entirely by McFadden,
despite Cadorna’s implausible attempts to distance McFadden
from the action.5° Thus, | have found that McFadden learned
of Ochoa's support for the Union when she coercively ques-
tioned Fregoso in the late morning of May 5, then confronted
Ochoa and disparagingly questioned how an employee with
as little time on the job as she had could favor union rep-
resentation, then vowed to ‘‘show’’ her listeners ‘‘what a
fucking union is,’’ and then fired Ochoa only hours later. In
short, the General Counsel has established by a preponder-
ance of the credible evidence in this record the traditional
elements of a prima facie case of unlawful discrimination,
“‘knowledge,’” ‘‘animus,”’ and (extraordinarily close) ‘‘tim-
ing.”” And on these facts, we might presume not just that
Ochoad's support for the Union tainted McFadden's decision
to fire her, but that firing Ochoa was more specifically in-
tended by McFadden as an object lesson calculated to chill
support for the Union among the remaining employees, in-
deed, as a fulfillment of her angry vow, made only hours
earlier, to ‘‘show’’ employees what the consequences of
unionization could be.

Under Wright Line, therefore, it clearly fell to the Re-
spondent to ‘‘demonstrate’’ that notwithstanding these indi-
cations of unlawful motive, Ochoa would have been fired on
May 5 for “‘innocent’’ reasons entirely unrelated to her own
support for the Union, or to the Union support manifested by
her fellow office workers.

49|d. at 1089. See aso NLRB v. Transportation Management
Corp., 462 U.S. 393 (1983), affg. Wright Line analysis.

50 McFadden effectively admitted that she was herself the author
of Ochod's dismissal, for she testified that she decided during the
May 5 morning meeting with Stewart, et a., that Ochoa must go,
and then communicated this to Cadorna (‘‘If you don't fire her, |
will.””) during the meeting, and before she discovered the Union’s
letter. By contrast, Cadorna mentioned no such instruction from
McFadden; Cadorna claimed instead that she independently reached
the judgment during the meeting with Stewart that Ochoa must go,
and that in a later afternoon call from her physician’s office, she
made a ‘‘formal recommendation’’ to that effect to Freeland, subject
to McFadden’s ‘‘concurrence.”’ Cadorna's attempt to reconcile her
admitted absence from the office for several hours after the meeting
with Stewart with her claim that she was nevertheless a prime mover
in Ochoa's dismissal evokes the famously awkward and improbable
‘‘stretch’” demonstrated to the world in Watergate times by another
executive assistant seeking to protect her boss. Despite Cadorna's
apparent attempt to distance McFadden from the discharge decision,
| have no doubt that McFadden herself was correct about who au-
thored the decision. But | have the most profound doubt that McFad-
den truthfully described why, or when she made the decision.

As we shall see, the Respondent sought to establish, chief-
ly through McFadden and Cadorna, that the decision to fire
Ochoa, (a) followed a growing dissatisfaction with her work
over the brief period of her employment, (b) immediately
followed a series of last-straw infractions committed by
Ochoa on the morning of May 5, and in fact, (c) the decision
to fire Ochoa was reached before McFadden opened and read
the Union’s letter seeking recognition and bargaining (al-
though at most only an hour before McFadden's discovery
of the Union’s letter, if | were to take either McFadden or
Cadorna seriously on these points of the timing of the *‘deci-
sion,”” which | will not do). We shall see also how hard it
is to pin down the specific reasons the Respondent relies on
to justify firing Ochoa. In large part this is because the Re-
spondent’s accusations against Ochoa have shifted over time,
and not just in focus or emphasis, but in their very content.
Moreover, the Respondent’s witnesses often failed to cor-
roborate one another, and at times they even contradicted
themselves or one another as to exactly what it was that
Ochoa was supposedly doing wrong throughout her employ-
ment, and exactly what it was that supposedly constituted
Ochoa’s last-straw misconduct on the morning of May 5. Fi-
nally, as we shall see, Ochoa had never been written up or
otherwise warned in any distinct way that her performance
was not up to par, and | will find unpersuasive the evidence
offered by the Respondent to show that Ochoa had been re-
peatedly ‘‘counseled with’’ over her various aleged short-
comings. And it is mainly for the reasons | have just summa-
rized that the Respondent has failed to ‘‘demonstrate’’ to my
satisfaction that, absent the Union's appearance, Ochoa
would have been fired on May 5. Indeed, as | view it, the
Respondent’s defense as to Ochoa was so permeated overall
with the odor of pretext that its proof tended mostly to rein-
force the prosecution’s case.5!

In my elaboration of these points below, | will first dis-
pose of a variety of claims and charges made by the Re-
spondent against Ochoa which | judge were either abandoned
by the Respondent or were so lacking in substantial proof as
to border on the frivolous. | will then return to two charges
(chronically bad message-taking; last-straw message mistakes
on May 5) as to which the Respondent offered somewhat
more substantial evidence, but still not near enough in my
judgment to carry its Wright Line burden.

b. Abandoned and/or insubstantial charges

| begin with the reasons that McFadden wrote down at the
end of the day on May 5, when she dismissed Ochoa. | recall
that she declared generally in Ochoa's Termination Notice
that Ochoa’s *‘job performance has been unsatisfactory,”” and
that Ochoa ‘‘did not pass [her] 30-day probationary period.”
The *‘unsatisfactory’’ accusation was, of course, conclu-
sionary, and the particulars eventually advanced by the Re-
spondent remain to be considered. But | think it is worth
pausing here to discuss the implications of McFadden's curi-
ous references to Ochoa's supposed ‘‘30-day probationary
period.”’

Ochoa's ‘*Employee Agreement,”” which she signed when
she was hired on April 5, said this in a section labeled,
‘*Probation Period’’:

51 Shattuck Denn Mining Co. v. NLRB, 362 F.2d 466 (Sth Cir.
1966).
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The standard probation period is six (6) months; You
will be evaluated by your supervisor for the first three
(3) months and/or as needed. You will be evaluated
based on your ability to perform the job requirements
specified on this memo.52

Clearly, the ‘*standard probationary period’’ contemplated by
Ochoa's Employee Agreement cannot be harmonized with
McFadden’s assertions that Ochoa operated under a ‘‘30-
day’’ probationary period. In fact, Ochoa's tenure had been
so brief when McFadden fired her that she was not even due
under the employee agreement for a scheduled first “‘evaua
tion.”” It is doubly curious that the Respondent continues to
insist falsely on brief that Ochoa ‘‘was subject to a 30 day
probationary period,”” and more than merely curious that
briefing counsel has compounded this misrepresentation by
citing phantom sources in the record for it.53 Neither are
these curiosities evaporated by the Respondent’s backpedal-
ing suggestion on brief that the actual duration of Ochoa's
probationary period is in any case irrelevant, at least to the
Respondent’ s defense.>4

Lacking any explanation for these curiosities, | infer from
McFadden’s repeated references on May 5 to a ‘*30-day’’
probationary period that she was trying, however clumsily, to
rationalize the extraordinary timing of Ochoa's dismissa in
terms of an understandable business need to act promptly
against Ochoa, i.e., when she had nearly completed her *‘pro-
bationary’’ period, a time when an employer might reason-
ably pause to review a probationer’s work history, and might
be expected to resolve any doubts about the probationer in
favor of termination, lest the probationer soon acquire a more
insulated status. (Under this interpretation, McFadden merely
seized on the fact that Ochoa was approaching her 30th day
on the job, then fasely equated this tenure with Ochoa's
nearly having completed her ‘‘probationary period.””) But
Ochoa was not by any stretch nearing the end of her proba-
tionary period. And therefore McFadden's seeming attempt
to impart the false appearance of business ‘‘regularity’’ to
the timing of her dismissal of Ochoa may be seen also as
an attempt to obscure the fact that Ochoa's dismissal was,

52|n fact, Ochoa's Employee Agreement did not ‘‘specify’’ any
‘*job requirements,”’ it merely identified her ‘‘Position’” as ‘‘Clerk.”

S3At p. 17 of its brief, the Respondent cites two aleged record
sources for the claim that Ochoa was ‘‘subject to a 30 day proba
tionary period,”” Ochoa's Employee Agreement, pertinently quoted
above, and Cadorna’s testimony at Tr. 769 and 779. The Respondent
does not explain how the Employee Agreement could be construed
to support this claim, and it seems plain to me that the agreement
flatly contradicts it. | am equally mystified by the Respondent’s cita-
tion to Cadorna's testimony, for after reviewing the cited passages,
| find nothing that even remotely implies that Ochoa was ‘*subject
to a 30 day probationary period,”” nor even any indication that
Cadorna believed that this was so.

54 The Respondent argues in the alternative (id.), in substance, that
whatever was the exact duration of Ochoa's nomina probationary
period, she enjoyed no guarantee of employment for the duration of
such a period. But this is trivially true; no one suggests that the em-
ployee agreement operated as a bar to firing Ochoa within her proba-
tionary period (nor even as a bar to firing her after she completed
her probationary period, for that matter). In this sense, the Respond-
ent is correct that the actual duration of Ochod s probationary status
isirrelevant. But recognizing that this is so, | am left wondering why
the Respondent went to such lengths in the first place to try to depict
Ochoa’s probationary status as lasting only ‘30 days.”

in the light of the employee agreement’s terms, and the Re-
spondent’s more general disciplinary practices, a distinctly ir-
regular action—a summary dismissal without prior evaluation
or warning.5s

I recall next that when Ochoa, after receiving her termi-
nation notice, caught up with McFadden in the hallway and
pressed McFadden for specifics, McFadden accused Ochoa
of “‘[giving] out the wrong information on the phone,”’ and
further criticized her for referring to **Mr. Stewart’” as ‘‘Dan
Stewart.”” As to the criticism that Ochoa had given out
“‘wrong information on the phone,’”” McFadden was never di-
rectly asked what she had meant by this. (Indeed, she was
not asked to offer her own version of her remarks to Ochoa
during the discharge transactions described by Ochoa.) How-
ever, in reciting a more general litany of ‘‘problems’ she
had experienced with Ochoa, McFadden sketchily recaled
one episode that might arguably fit the ‘*wrong information’’
category: ‘‘[A]pproximately the second week after Mrs.
Ochoa was hired,”” McFadden testified, certain members of
the Respondent’s executive board ‘‘complained’’ to McFad-
den, in Cadorna’s presence, ‘‘that Mrs. Ochoa just would not
give them the correct information they were seeking.”” And
this caused McFadden, she says, to instruct Cadorna to ‘‘talk
with Ms. Ochoa and explain the importance of the service
. . . especialy to the board members because they frequently
called for more business than just, you know, just client busi-
ness.”” McFadden never was invited to particularize in what
way Ochoa had failed to give ‘‘correct information’’ to exec-
utive board members. Cadorna fails to corroborate any
“‘wrong information’’ element in McFadden’'s wispy account,
and Ochoa credibly denied ever having been ‘‘talked with’’
about that subject by any of her supervisors. | find that the
Respondent did not reliably establish that the *‘wrong infor-
mation on the phone’’ charge had any basis in fact, much
less did it persuade me that this supposed ‘‘problem’ with
Ochoa in any way figured in McFadden’s thinking in decid-
ing to fire her. Indeed, | am inclined to view McFadden's
voicing of this ‘‘wrong information’’ charge on May 5 as

551t is undisputed, as Ochoa credibly testified, that Ochoa had
never received anything resembling an ‘‘evaluation.”” Thisis not sur-
prising, given that, under the employee agreement, she was not
scheduled to receive one until the end of her third month on the job,
and would not receive one prematurely unless her supervisor judged
that she ‘‘needed’’ one, a judgment, apparently, that neither McFad-
den, nor Cadorna, nor Freeland ever reached. Moreover, it is undis-
puted that Ochoa had never received any written critiques of any
kind before she was fired, even though the record contains a huge
amount of evidence showing that the issuance of written corrective
or disciplinary memos was the norm when McFadden or Cadorna or
Freeland were displeased with an employee's performance. (See,
eg., Jd. Exh. 1, subexhibit *‘A,’’ a written stipulation summarizing
more than 45 such memos issued to 16 employees of the Respondent
in the period November 15, 1990, through December 8, 1993, the
date the exhibit was received into evidence. See also Cadorna's testi-
mony at Tr. 768:16 through 769, suggesting in the aggregate that her
normal practice is to follow a progressive system of discipline, be-
ginning with ‘‘verbal counseling,”” and then a ‘‘write-up’” if ‘‘the
same kind of mistakes occur,”” and then, *‘if an individual continues
to commit the same error . . . [this] would then lead to a termi-
nation of that individual.’) We may thus infer that nothing in
Ochoa's performance before May 5 had caused McFadden or
Cadorna or Freeland to feel any ‘‘need’’ to ‘‘evaluate’’ her, much
less ‘““‘warn’’ her that one or more aspects of her performance was
unsatisfactory.
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further evidence that McFadden was casting about recklessly
that day to improvise a justification for her decision. And |
see McFadden's latter charge against Ochoa—that Ochoa
violated protocol by uttering Stewart’s first name, instead of
using the address, ‘‘Mister’’—in a similar light, for this was
an accusation that the Respondent never thereafter invoked or
tried to explain.sé

So far as this record shows, the next time the Respondent
sought to justify why it had fired Ochoa was some 2 months
after Ochoad's termination, on July 1, when it filed its answer
to the original complaint. There, in its ‘‘Second Affirmative
Defense,’”’ the Respondent averred generally that it ‘‘termi-
nated . . . Ochoa during her probationary period[,] as she
evidenced an inability to satisfactorily perform her duties and
responsibilities.”” This generalized defense was further par-
ticularized in two succeeding defenses. Thus, in its *“Third”
affirmative defense, the Respondent averred for the first time
that Ochoa ‘‘repeatedly failed to secure correct telephone
messages and routed messages to the wrong recipient, creat-
ing chaos and confusion.”” And in its ‘‘Fourth” defense, the
Respondent charged, again for the first time, that Ochoa
‘“‘failed to conduct herself in a professional manner by re-
peatedly yelling at people and causing other disturbances.”’

Asto the ““Third'’ defense, | will find that the Respondent
presented substantial evidence that many of Ochoa's mes-
sage-slips were ‘‘incomplete,”’ in the sense that they did not
aways include information called-for on the message dlip
forms she used. But Ochoa's supposed ‘‘errors’ in this re-
gad were never shown by the Respondent to have
“‘creat[ed]’’ anything resembling ‘‘chaos and confusion.’’57
Therefore, the latter claim may be dismissed immediately as
unfounded puffery. The accusation set forth as the Respond-
ent's ‘‘Fourth’’ defense—that Ochoa was *‘ repeatedly yelling
a people and causing other disturbances’—was equaly
bombastic and groundless; in fact, the Respondent made no
attempt whatsoever to prove it. | thus treat it as simply one
more red herring, suggesting nothing so much as continuing
improvisation and tinkering with defenses by the Respondent
even as late as 2 months after Ochoa's dismissal. And as |

56 The Respondent’s brief sets forth a rather formidable catalogue
of Ochoa's dleged sins, but it nowhere cites her falure to refer to
Stewart as ‘‘Mr. Stewart.”” Moreover, even though Ochoa admits to
having said, ‘‘Dan Stewart’” when paging Stewart over the office
public address system, she credibly testified that she had never been
told not to use that appellation. (Indeed, the Respondent made no ef-
fort to establish that Ochoa had been instructed only to use, ‘*Mr.
Stewart”’ when calling for Stewart; neither does Stewart’s testimony
suggest that he was in any way offended by being paged as ‘‘Dan
Stewart.”’) Again, it appears that although this was one of only two
specifics against Ochoa uttered by McFadden on May 5, the Re-
spondent has simply abandoned this attack.

57Cadorna uniquely testified that ‘‘around the third week of
April,”” several unnamed ‘‘organizers’ had ‘‘submitted complaints”’
about the ‘‘accuracy’’ of phone messages, and that she therefore
issued a ‘‘general directive’’ to both Fregoso and Ochoa that ‘‘they
need to take messages accurately.”” Fregoso and Ochoa both credibly
denied having received such a ‘‘directive’’ from Cadorna, and no or-
ganizer was presented to corroborate Cadorna concerning such com-
plaints. | do not believe Cadorna in this regard. But | further note
that she never sought to attribute to Ochoa the ‘‘inaccuracies”’ about
which the organizers had supposedly complained, much less would
her testimony support the claim that Ochoa's inaccuracies ** crest[ed]
chaos and confusion.”’

discuss next, this experimentation with defenses appears to
have continued well into the trial, as the Respondent intro-
duced yet additional charges against Ochoa, none of them re-
lated to either of the more particular defenses the Respondent
had averred in its July 1 answer, and none of them reliably
supported in any case.

At triadl on March 8, 1994, McFadden was invited to de-
scribe two incidents. In the first, which McFadden recalled
happening ‘‘like 2 or 3 days after the lady [Ochoa] was
hired,”” McFadden claims that she saw Ochoa leaning over
her desk with her head in her hands, ignoring a ringing
phone. McFadden testified that she was disturbed enough by
this that she sought out Freeland and Cadorna (but did not
say anything to Ochoa directly), and complained about the
incident to the supervisors, and received their assurances that
“‘they would speak to’’ Ochoa. (Called at the rebuttal stage,
Ochoa credibly denied that she ever did what McFadden de-
scribed. Cadorna was never invited to corroborate McFad-
den,58 and of course, Freeland did not testify.5® The Re-
spondent offered no evidence that anyone ever did, in fact,
“*speak to’’ Ochoa about the supposed ‘‘ head-in-hands’” inci-
dent.) In the second incident, McFadden recalled that in ‘‘the
second week of [Ochoa's] employment,”” Ochoa had refused
McFadden’s request that Ochoa type up a handwritten memo
McFadden had prepared. This incident, McFadden elabo-
rated, caused her again to complain to both Cadorna and
Freeland, and to direct them ‘‘to please advise this young
lady, that she must do typing.”” On rebuttal, Ochoa specifi-
cally and credibly denied this claim, and further denied ever
having been asked by any of her supervisors to do any typ-
ing. Cadorna offered no corroboration to McFadden's testi-
mony in this respect. Neither did the Respondent try to prove
that Cadorna or Freeland had ever gotten back to Ochoa with
the message McFadden claims she instructed them to deliver
to Ochoa

Considering al the circumstances, | am persuaded that
McFadden either invented these episodes entirely or dredged
them up belatedly from a dim memory of some long-over-
looked encounters with Ochoa, and then exaggerated them
mightily when she took the witness stand. It is suspicious
enough that these alleged episodes were never previoudy in-
voked by the Respondent in its various explanations for
Ochoa's termination; it is doubly suspicious that Cadorna
(and Freeland) did not corroborate McFadden, and trebly so
that Ochoa's supposedly insubordinate behavior towards
McFadden during the aleged ‘‘typing’’ episode was never
documented in some form of memorandum or writeup to
Ochoa. Once again, | see the Respondent’s belated invoca
tion of these episodes as examples of rather desperate mud-

58 Cadorna independently recalled an incident where she claims to
have noticed Ochoa sitting by as the phone continued to ring, fol-
lowing which she says she advised Ochoa that she should not let the
phone ring more than three times without answering it. However,
Cadorna nowhere mentions any involvement by McFadden in these
transactions. In any case, | am more persuaded by Ochoa's denia
of any occurrences such as those described by either McFadden or
Cadorna.

59Without repeating the point hereafter, | will draw the appro-
priate adverse inferences from the Respondent’s failure to call Free-
land to testify about the many disputed transactions concerning
Ochoa in which he was claimed by McFadden or Cadorna to have
been directly involved, including the events of May 5.
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slinging, apparently done in the hope that something might
‘“*stick”” to Ochoa, or at least in the hope that the sheer vol-
ume of mud would obscure the view.

c. Less frivolous, but still unpersuasive charges

The “'Third"’ defense pleaded in the Respondent’s answer,
as it was developed by the Respondent in the tria, involves
two distinct subcharges against Ochoa—first, that throughout
her employment, Ochoa failed to fill out incoming telephone
call message dips properly, and second, that on the day she
was fired, she had in various ways mishandled phone calls
during Stewart’'s meeting with McFadden, Cadorna, and
Freeland, the meeting which immediately preceded
McFadden’s discovery of the Union's letter. These aleged
May 5 ‘““misroutings”’ of calls became, in Cadorna’s words,
“‘the icing on the cake'’ in the ‘‘decision’’ to fire Ochoa.

(1) Phone message errors

The claim that Ochoa chronicaly failed to record phone
messages properly was the one the Respondent spent the
most time on, and most of this time was spent introducing
and then explicating a 97-page booklet of duplicate copies of
phone message dlips taken by Ochoa. This booklet shows
that Ochoa, in her backup receptionist role, took approxi-
mately 384 phone messages in her 23 days on the job, aver-
aging roughly 17 messages a day. The booklet shows facialy
that Ochoa had in many cases failed to fill out her message
dips ‘‘completely,” i.e, had failed to make all the entries
caled for on the printed message slips. These included such
arguably serious errors as failing to record the date of the
cal, or the name of the person being called, or the caller's
name, or the caller's return phone number, or the caler's
‘“message.’’° In a smaller number of cases, she misrecorded
the dates of the call, for example, by noting the date of sev-
eral calls she took on April 5, her first day on the job, as

601 will find below that the number of such arguable ‘‘errors” or
‘‘omissions”’ to be found in Ochoa's message dlip booklet was un-
known to the Respondent’s agents when McFadden fired her. But |
stress here that such ‘‘mistakes,”” athough they are numerous, do
not even persuade me that Ochoa was ‘‘negligent’’ in her message-
taking role, as distinguished from being unable to extract from call-
ers al of the information called for on the message dlip form. For
example, as Ochoa explained, some callers might simply want to
talk to an ‘‘organizer,”” without knowing or identifying a particular
organizer, and this would explain why she might not put a name in
the “*For’’ space on the message form. In addition, it may be pre-
sumed that in at least some cases where Ochoa failed to put the call-
er's name on the message form, this was because the caller did not
want to leave a name, but only a phone number, or simply a social
security number. (Here, | recall Cadorna's testimony to the effect
that some of the Respondent’s members enjoy, at best, a precarious
immigration status, and that others work under more than one name
and socia security number.) In other cases, a not fully completed
message dip might have been traceable to the fact that the caller
spoke a language other than English or Spanish. Moreover, aside
from the predictable problems uniquely associated with the Respond-
ent’'s operation, | regard it as a generaly noticeable fact of business
life that even the most conscientious receptionist cannot always per-
suade a caller to provide every hit of information nominaly called
for on a message dip form. Thus, we know that some callers, for
a variety of reasons, will resist such inquiries, and will insist on
leaving only a skeletal message, for example, ‘‘Just tell him that
‘Fred’ called; he knows who | am and how to reach me.”’

*3/5/93."" Elaborating on this documentary proof, the Re-
spondent invited both McFadden and Cadorna to affirm, gen-
eraly, that good message-taking was ‘‘important’’ to the Re-
spondent’s effectiveness, a point which | accept for al fur-
ther purposes. And Cadorna was further invited on the wit-
ness stand to peruse Ochoa's message booklet, and to point
out and comment on any serious flaws she might detect, a
task she undertook with a zeal that at times clearly caused
her to overreach.61

To deal with such proof, the General Counsel introduced
an equally large booklet of duplicates of phone messages
taken during the same period by Fregoso (showing that
Fregoso, too, had on occasion committed similar errors), and
yet another such booklet of messages recorded by Ochoa's
post-May 5 successor, Julietta Mills, during her own first
month on the job (showing that Mills, too, had committed
““mistakes’’ of the type singled-out by the Respondent for
criticism in Ochod's booklet, without ever having been
warned about them, much less fired for them). Responding
to these showings on brief, the Respondent concedes that
Fregoso also committed message-dlip ‘‘mistakes,”’ but avers
that, ‘‘as a percentage of the huge volume of calls Fregoso]
tekes everyday as the primary receptionist, Fregos[o]’s mis-
takes are de minimis when compared with Ochoa’s.’’ 62 Simi-
larly, the Respondent ‘‘admits that Mills' messages also have
errors in them,” but avers further that ‘*Mills' mistekes are
different and less significant than Ochoa's.’’63 And to sup-
port these summary claims, the Respondent has included in
its brief a formidable chart of ‘‘Message Errors.”’ This tab-
ulation purports to categorize, quantify, and compare all ‘‘er-
rors’ found in the message booklets of Ochoa, Fregoso, and
Mills, and to assign to each receptionist an error-rate ‘‘per-
centage’’ in each error category (i.e., ‘‘the percentage rep-
resenting the number of errors of each type relative to the
approximate number of messages in each [booklet] vol-
ume.”’84) And from this ‘‘Message Error’’ chart, the Re-
spondent summarily makes some rather murky additional
claims, as follows:

Although Mills had more missing messages than
Ochoa, taken in their entireties [sic], it is clear that
Ochoa excluded much more information than Mills, and
definitely more than Fregos[o]. . . . [I]t is abundantly
clear that Ochoa' s message taking skills were far from
acceptable when compared with either Mills or

Fregog[0].

61|n one striking instance, while reviewing Ochoa s message cop-
ies on the witness stand, Cadorna seized on a misspelling of a call-
er's name as worthy of criticism, only to concede, grudgingly, that
she was just being ‘‘nit-picky.”” (Tr. 801:2—4.) And in another case,
when her attention was called to a message dlip to herself that iden-
tified the caller only as ‘‘Claudia,’ and contained no return phone
number, Cadorna first admitted unguardedly that she knew that
“‘Claudia’ referred ‘‘obviously’” to a certain ‘‘Claudia Johnson,”
whose telephone number Cadorna admittedly knew. But then, forget-
ting this admission, Cadorna still tried to portray the message dip
as seriously flawed because ‘‘there’'s many Claudias that | know.”
Tr. 795:21-796:9.

62R. Br. 19.

63|d. at 20.

64|d. at 20-21.
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Also, athough Mills made mistakes, there is the pos-
sibility of ‘‘sabotage’’ by union supporters in the initia
training of Mills. Mills was trained by Josie Fregog[o],
an avowed union supporter. . . . Thus, while some of
Mill's [sic] messages are unsatisfactory, there remains
doubt as to their cause.6s

The Respondent’s suggestion that union-inspired ‘‘sabo-
tage’’ tainted Mills' work product is ludicrously speculative
on this record, and deserves no further attention. The Re-
spondent’s chart of Ochoa's comparative ‘‘Message Error’’
rates, compiled from its perusals of the three booklets, strikes
me as largely beside the point, even if the calculations and
other data in the chart might be roughly substantiated by the
data in the booklets.66 This is because the Respondent’s at-
tempt to meet its Wright Line burden by relying on the errors
it has discovered in Ochoa's booklet suffers from more fun-
damental problems:

First, the Respondent made no showing that any of its
agents had ever examined any of these booklets before
Ochoa was fired, much less a showing that anyone had ever
made the kinds of ‘‘error rate’’ comparisons now to be found
in the Respondent’s **Message Error’’ chart. This alone justi-
fies the inference that the ‘‘error rate’’ arguably revealed by
Ochoa's booklet was quite unknown to McFadden or
Cadorna when the decision to dismiss her was reached. This
inference is strengthened by the fact that McFadden made no
mention of ‘‘incomplete’’ or ‘‘inaccurate’’ message dips
when she fired Ochoa6? It is even more strongly reinforced
by one of Cadorna's many digressive observations from the
witness stand, in which Cadorna effectively admitted that
until that very moment she had never before reviewed
Ochoa's message booklet.68 Thus, it appears that the Re-
spondent’s heavy reliance at trial on the contents of Ochoa's
message booklet, and the ‘‘error rate’’ arguably revealed
therein, was the product of afterthought—more specifically,
of a study of records made by someone (not Cadorna, appar-
ently) after Ochoa had already been fired. And understood

651d. at 21-22.

66| have reviewed these booklets, comprising at total of nearly
300 pages, each page containing four message dip copies. But for
reasons | trust will soon be obvious, if they are not apparent aready,
| have not tried to make the kinds of tedious (and subjective) com-
parisons that | would feel compelled to make before accepting the
accuracy of the Respondent’s ‘*Message Error’’ chart.

67 Remarkably, the Respondent claims otherwise on brief, relying
on an egregious mischaracterization of Ochoa's testimony (quoted
supra) as an admission that ‘‘McFadden . . . clearly stated [to
Ochoa on May 5] that Ochoa was being terminated because she had
failured [sic] to properly take telephone messages.”’ (Br. 27; my em-
phasis.) Perhaps this mischaracterization of Ochoa's testimony was
simply the result of wishful thinking on the part of briefing counsel,
who indeed focused at trial on Ochoa’s alleged failure ‘‘to properly
take telephone messages.”” But | repeat, Ochoa's undisputed testi-
mony in the very passage cited by the Respondent’s counsel shows
that McFadden criticized Ochoa for having ‘‘g[iven] out wrong in-
formation on the phone,”’ implying that she was misadvising incom-
ing calers (a charge that | have aready found was desperate and
unsupported by credible proof), not that she had ‘‘failed to properly
take telephone messages.”’

680n January 12, 1994, in the midst of scrutinizing Ochoa’'s book-
let for evidence of error, Cadorna gratuitously clucked, ‘‘Just look-
ing at this, | wasn't aware that all this was the level of problem she
was having.”” Tr. 791:17-19; my emphasis.

this way, the Respondent’s after-acquired knowledge that
Ochoa may have been guilty of a large number of arguable
message-taking ‘‘errors’ does not help the Respondent sus-
tain its Wright Line burden of ‘‘demonstrating’’ that Ochoa
would have been fired on May 5 for such reason. Indeed, |
treat the Respondent’s attempt to support what was quite ap-
parently a post facto rationaization for firing Ochoa as sim-
ply one more example of behavior tending to reinforce the
prosecution’s case.

Second, and of equally fundamental importance, Ochoa's
supposed ‘‘error rate’’ was never shown to have been of
such concern as to trigger anything resembling a ‘‘warning’’
from any of her supervisors that her performance in this re-
spect was unacceptable. At most, giving more weight to
McFadden's and Cadorna's various (and not mutually cor-
roborative) claims than | think they deserve, one or both of
them may have made generalized comments to both Fregoso
and Ochoa together (or to the ‘‘whole staff’’) regarding the
importance of ‘‘complete’’ message dlips, without ever sug-
gesting that Ochoa's performance was uniquely unacceptable,
much less that her job was in jeopardy over the issue.6®

(2) Last straws

As to the supposed ‘‘icing on the cake’’ problems alleg-
edly displayed by Ochoa on May 5, we heard a variety of
versions—from Cadorna, from McFadden, and from Stewart.
McFadden’s version only intermittently harmonizes with
Cadorna’'s, and Stewart’'s own memories of pertinent events
cannot be squared with either Cadorna’s or McFadden’s ac-
counts. Most significantly in this regard, | can find nothing
in Stewart’s testimony that suggests that Ochoa committed
any ‘“‘errors’ on May 5. To illustrate these points, | will
summarize Cadorna’s version (which, athough itself ram-
bling and confused, is nevertheless the most elaborate and
systematic of the three), and | will annotate the main ele-
ments of her account with pertinent additional findings and
commentary.

On January 12, 1994, the Respondent, through Cadorna,
invoked Ochoa's alleged ‘‘misrouting of calls [to] Dan Stew-
art’”’ on the morning of May 5 as the ‘‘icing on the cake,”’
i.e., as the precipitant for what Cadorna improbably claimed
from the start was her own decision to ‘‘recommend’”’ (to
both ‘‘David Freeland and Ophelia McFadden,”” she said
early on) that Ochoa be fired.”0 Stripped of digressions and
self-contradictions, the enduring elements in Cadorna's de-
scriptions of the events of that morning are these: At 9 am,,

69Again, | would credit Ochoa's and Fregoso's testimony that
none of their supervisors had ever made an issue about ‘‘errors’ on
their message dlips. But the point here is that, even if McFadden,
or Cadorna (or fellow employee Luz Romana, during an approxi-
mately 3-hour orientation session with Ochoa on Ochoa's first day
on the job) may have somehow communicated to Ochoa the impor-
tance of filling out message slips completely and accurately, there
is nothing of credible substance in the record showing that McFad-
den or Cadorna had become genuinely concerned about Ochoa's
message slip ‘‘errors’ before deciding to fire her.

70Tr. 801:14-23. Although Cadorna did not in these passages refer
to the May 5 date, her later testimony made it clear that she was
referring to May 5 as the date when the ‘‘misrouting of calls’ to
Stewart supposedly occurred.
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Cadorna claims to have overheard McFadden ‘‘mention’’ to
Ochoa that Ochoa should,

be careful on how she routes the messages for Dan
Stewart because he's waiting for important calls and we
[would be] having a meeting. | remember her saying
[also] that names should not be blurted out on the inter-
com.”t

Thereafter, says Cadorna, at about ‘*10:30 or so,”” Ochoa
“‘interrupted’’ the meeting with Stewart by walking-in and
telling Stewart he had a call. But when Stewart ‘‘picked up
the line, nobody was there.”’ This caused Ochoa supposedly
to acknowledge that she ‘‘might not have put the person on
hold.””72 Next, clams Cadorna, Ochoa ‘‘routed about two
cals’ to Stewart in the meeting which Stewart remarked
were actually calls for Freeland.”3 Next, Cadorna recalled
that Ochoa had used the public-address ‘‘intercom™ to an-
nounce yet a third call to Stewart, contrary to McFadden’s
supposed instructions to Ochoa at 9 am.” Finadly, Cadorna
clams that after this third ‘‘interruption,’” she herself

71| discredit Cadorna on all features of this testimony. McFadden
herself failed to corroborate Cadorna, and Ochoa flatly and credibly
denied having received any such instructions from McFadden or
anyone else on the morning of May 5. Moreover, Stewart described
it as ‘‘routine’’ for him to be paged on the ‘‘intercom,”’ referring
to the public address system. Ochoa did recall, by contrast, that she
had herself sought out Stewart that morning to introduce herself (she
had never met him previously) and to find out ‘‘which phone calls
he want[ed Ochoa] to hold for him and which ones [she] should put
through.”” Ochoa recalls that Stewart said in reply that ‘‘the only
phone calls that he wanted me to transfer was his wife's and his sec-
retary, and that . . . was it.”” Ochoa's version, incidentaly, is farly
easy to harmonize with Stewart’s memory that, on the previous day,
May 4, he had been dismayed that one of the receptionists—it is not
clear whether he was referring to Fregoso or Ochoa—had failed to
deliver certain unspecified messages to him from callers on the East
Coast until late in the day, after he had emerged from meetings with
McFadden, et al., and too late by then to return the cal. As a con-
sequence, says Stewart, he complained to McFadden or Cadorna
about getting these messages too late, and asked them to advise the
receptionist that he wanted to be interrupted in future meetings when
such calls came through.

72 Again, Ochoa denied that any such thing happened, McFadden
described no such instance, and Stewart’s testimony likewise fails to
mention any such event. | discredit Cadorna here, too.

73| don't believe Cadorna here, either: Stewart does not corrobo-
rate this. The only reference in Stewart's testimony to a possible
“‘misrouting’’ of calls concerns something that Stewart recalled had
occurred on May 4, when one of the ‘‘message dlips’ that he had
received (belatedly, as he had complained) from one of the recep-
tionists (it is not sure who) was, in fact, for ‘‘Dave’’ (i.e., Freeland).
McFadden’s version describes only one call ‘‘misrouted’’ by Ochoa
to Stewart on May 5, in which Ochoa used the P.A. system to an-
nounce that ‘‘Dan Stewart’’ had a call, following which ‘‘Mr. Stew-
art broke from the meeting to take the call,’”” only to discover that
the ‘‘cal was for David Freeland,”” as McFadden learned upon
Stewart’s return. (Neither Cadorna nor Stewart mentioned any such
‘‘b[reaking] from the meeting'’; indeed, Stewart described no prob-
lems whatsoever associated with phone messages on May 5.)

74| repeat, for reasons previously stated, | don't believe that
McFadden issued any such instruction to Ochoa | further repeat that
McFadden described only one alleged foul-up by Ochoa on May 5,
and Stewart described none. Finally, | repeat that Stewart had no
problem with the receptionists common practice of using the inter-
com to page him when he had a call.

reached the judgment that Ochoa must be fired, but admit-
tedly did not communicate this ‘‘decision’’ to anyone until
later in the afternoon, supposedly in a telephone call she
placed to Freeland from her doctor’s office.”s

It seems obvious from the annotations to Cadorna's ac-
count that Cadorna and McFadden could not keep their sto-
ries straight, neither about supposed last-straw infractions by
Ochoa on May 5, nor as to who made the decision to fire
her, or precisely why. It is further apparent that Stewart's
testimony damages Ochoa hardly at al, and functioned main-
ly to undermine or contradict the line that McFadden and
Cadorna ineptly tried to follow. Thus, | remain utterly uncon-
vinced from the Respondent’s presentation that Ochoa com-
mitted any job performance infraction on May 5 that might
plausibly trigger a decision to fire her summarily. Indeed, |
infer that such ‘‘icing-on-the-cake’’ claims, like the others
before them, were merely pretextuous afterthoughts. As such,
they clearly do not satisfy the Respondent’s rebuttal burden
under Wright Line; they simply reinforce the more obvious
interpretation, that the real icing on the cake in the decision
to fire Ochoa was McFadden’s discoveries of the Union’s ap-
pearance and of Ochoa's support for the Union.

| therefore conclude as a matter of law that when McFad-
den dismissed Ochoa, the Respondent violated Section
8(a)(3), and derivatively, Section 8(a)(1). And based on this
judgment, | further conclude that Ochoa was properly enti-
tled to vote in the July 16 election in Case 21-RC-19216,
and my recommended order provides for the opening and
counting of her ballot to determine the election outcome.

IIl. ALLEGED POST-MAY 21 VIOLATIONS
A. The 8(a)(1) counts

1. McFadden-Mynatt ‘‘end of May"’ (or ‘‘May 26'")
meeting; Mynatt's overall credibility

Paragraph 11 of the complaint aleges that on or about
““May 26,”” McFadden ‘‘(a) interrogated employees about the
union activities of other employees,’” and ‘‘(b) created an
impression among its employees that their union activities
were under surveillance.”” The General Counsel relies solely
on organizer Mynatt's testimony about a private meeting she
said she had with McFadden near ‘‘the end of May'’ (or
““May 26, as Mynatt later professed to recall more specifi-
caly), the same day that Mynatt had returned to the office
after a 6-week absence in Seattle, Washington, where she
had performed training duties on a related SEIU project,
under Stewart’s direction.

This is Mynatt's version, mostly in her words: McFadden
‘“*came by my desk and called me into her office,”’ and once
they were inside, McFadden said, ‘‘1 know you heard about
what's been going on around here.’”” Mynatt replied that she
didn’'t know what McFadden was referring to, and McFadden
then clarified that ‘‘Josie and those damn Mexicans are try-

75| have aready noted that McFadden claims that it was she who
decided during the meeting with Stewart (supposedly after Stewart
“‘broke from the meeting’’ to respond to a cal that turned out to
be for Freeland) that Ochoa must be fired, and that she so advised
Cadorna during the meeting. | repeat that neither Cadorna nor Stew-
art corroborated any of these claims.
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ing to start a union.”’76 Mynatt replied, ‘‘That's good.”’ 77
McFadden retorted that it ‘‘wasn’'t good at this time because
she was trying to get the public authority in, and it wasn't
a good time for the Union to come in.”” The conversation
continued for ‘‘quite some time’ after that, says Mynatt,
whose recounting of the remainder of the supposed ex-
changes were not only confusing, but struck me as attempts
to put second and third coats of gilt on the lily.78

76 From this element of Mynatt’s testimony comes the ‘‘impression
of surveillance’’ count in the complaint, which the General Counsel
seeks to justify on brief (p. 69) with a single sentence, which is no-
table for the ambiguity of a key phrase:

By McFadden making the remarks about Fregoso, Mynatt
could reasonably assume that her union activities as well as
other employees [sic] were under surveillance by the Respond-
ent.

Although there are three female subjects mentioned within this
sentence, | think it is safe to assume that McFadden was not the re-
ferent of the phrase ‘‘her Union activities” This leaves Mynatt and
Fregoso as possible referents. But no matter which of these women
was the intended referent of ‘“her Union activities,”’ the ‘‘impression
of surveillance’’ theory would be specious, for it would either col-
lide with inconvenient facts, or would require unwarranted specula-
tion. Thus, if the General Counsel intends to refer to union activities
by ‘““Mynatt’’ (and | think this should be presumed, because ‘‘her’”
is most closely preceded by ‘‘Mynatt,”” who is the subject of the
independent clause), the sentence begs the question, ‘‘What ‘union
activities?’ It ignores that Mynatt had been absent from the office
for the immediately preceding 6 weeks, and was not shown to have
participated in any union activities prior to her supposed meeting
with McFadden on the first day of her return. (Indeed, as | discuss
elsewhere below, Mynatt's testimony—the only record source for a
finding that Mynatt was involved at all in the Union's efforts—is
that she did not become involved with the Union until ‘‘June 10,”
a the earliest.) On the other hand, if ‘‘her union activities’ is in-
tended to mean ‘‘Fregoso’s union activities’ (which | doubt, for the
reason aready noted) the ‘‘surveillance’’ theory ignores that McFad-
den had learned of Fregoso's Union support by quite direct, abeit
unlawful means, but not by spying. Thus, | reman quite
unpersuaded that Mynatt might ‘‘reasonably’’ infer from
McFadden's alleged statements that McFadden's knowledge of
Fregoso's activities had derived uniquely from some form of ‘‘sur-
veillance.”’

77 Although Mynatt here suggests that she forthrightly voiced her
support for the Union in conversation with McFadden as early as
May 26, she admitted on cross-examination, ‘‘| hadn’t made up my
mind about the Union until | kept getting written up al the time.”’
And based on further findings below, it is apparent that she was re-
ferring to a point on or after ‘“June 10"’ as the point when she
‘““made up her mind.”” And it was only at an uncertain point on or
after *‘June 10," she says, that she met ‘‘in person’’ with the
Union’s Simmons, and ‘* got a [union] card and . . . signed it.”’

78 These are the highlights: McFadden supposedly asked Mynatt if
she was ‘‘a member of the Union.”” (This testimony might support
the ‘“‘interrogation’’ count in the complaint, but for the fact that the
complaint alleges that McFadden ‘*‘interrogated employees about the
union activities of other employees.’”’) In any case, Mynatt says that
shereplied, ‘' Yes”’ to this question (although she was admittedly not
then a member of the Union) because what she really meant was that
she was a ‘‘member’’ of the Respondent, the ‘*Home Care Workers
Union.”” Later, Mynatt recalled that ‘‘Somewhere [McFadden said
that] she didn't expect the Mexicans to understand, but this was not
the time to bring in outsiders because sometimes unions came in and

. . it wasn't always for the best.”” Mynatt further described a con-
fusing set of exchanges in which she says she queried how McFad-
den could be opposed to the Union when ‘‘we [referring to the Re-
spondent] were a union,”” and in which she further questioned ‘‘how

McFadden, athough not invited to deny each element in
Mynatt’'s account,® testified generally that she had never met
“‘alone’ with Mynatt, ‘‘without witnesses present.”” She ex-
plained that ‘‘the reason | never met with Burnell aone is
because | had always observed Burnell of having an explo-
sive personality, and not really telling the truth after one had
talked with her. So | would always have Wilma or David or
somebody with me when | talked to Burnell [even] about the
westher.”’

| treat McFadden's general denia that she had ever met
privately with Mynatt as sufficient to put Mynatt’s account
into issue. | conclude that Mynatt’'s narration of the alleged
‘“May 26" session is unreliable. This conclusion has less to
do with my confidence in McFadden's word than it does
with my overall doubts about Mynatt's reliability. These
doubts trace from a large number of circumstances and con-
siderations, which | will summarize next, to help explain not
only my dismissal of the 8(a)(1) counts that depend on
Mynatt's testimony, but as well, the judgments | will reach
when | return to the 8(a)(3) and (4) counts involving Mynatt.

Mynatt's testimony was only rarely straightforward or co-
herent; she seemed more given to self-serving embellish-
ments and digressions than Cadorna even, and her resort to
these devices seemed often to have been quite calculated
ones. Thus, many of her digressions seemed intended purely
to embarrass McFaddeng® (although Mynatt also volunteered
unflattering remarks about other supervisors and colleagues

we could fire people, and we were a union.”” (Mynatt, who had been
out-of-state for the immediately preceding 6 weeks, and who had
professed initially not to know what McFadden was talking about
when she had referred to ‘‘what's been going on around here,”’
never explained how she had come to learn that one or more persons
had been *‘fired.””)

79 0ne apparent explanation for the Respondent’s counsel’s failure
to invite McFadden specifically to deny the elements of Mynatt’s ac-
count of the ‘“‘May 26" meeting is that counsdl is satisfied that he
has independently established a ‘‘firm dibi’’ for McFadden on May
26—that ‘‘McFadden was in Washington, D.C., from May 22 to
May 28, 1993.”" (R. Br. 64.) In this respect, counsdl is quite mis-
taken. The purported alibi evidence (bank credit card transaction
summaries of at best equivocal import relating to a trip McFadden
took to Washington, D.C., sometime in late May, joined to
McFadden's confused testimony about the timing of this trip) does
not reliably prove what counsel sought to prove. In fact, McFadden
did not independently recall that she was in Washington, D.C., from
““May 22 through May 28'’; rather, she merely answered, ‘‘Yes,”
when counsel suggested those dates to her in an introductory ques-
tion. (Tr. 1306:17-19.) And she later testified, contrary to this, that
she had “‘return[ed] to Los Angeles’ on ‘‘5-26."" (Tr. 1308:20-21.)
Moreover, she eventually confessed to being quite unsure about any
of the pertinent dates, after | questioned her about the credit card
records and suggested alternative interpretations of the date entries
on them. Indeed, she said that she would have to consult her
‘“‘diary,”” which was ‘‘at home,’"’ before being certain about the tim-
ing and duration of her trip. (Tr. 1308:22—-1310:25.) With matters in
this inconclusive posture, it was clearly in the Respondent’s interest
to review McFadden's diary, and if such review tended to support
the claimed alibi, to report on the results of that review. Yet, the
Respondent did not thereafter disclose the results of any such re-
view. And from this default on the Respondent’s part, | infer that
McFadden's diary did not support a May 26 alibi. Therefore, if alibi
were the only defense available to the Respondent in this instance,
| would judge that the Respondent failed to establish one.

80E.g., Tr. 1475:18-20. See aso Tr. 663-667, further illustrating
this point and others made above and below.
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in the organization). In other cases, Mynatt's meanderings
were seemingly intended to defuse anticipated challenges to
her credibility or behavior in certain instances, well before
any such attack had been made, and she thus presented as
an overly defensive witness.

Some of Mynatt’'s narrations (as in her account, supra, of
the ““May 26"’ meeting with McFadden) clearly were in-
tended by her to imply that she had made common cause
with Fregoso, Barragan, Marroquin, and other known sup-
porters of the Union, and had fearlessly declared to McFad-
den her solidarity with the efforts of those others to get
union representation. And these suggestions in Mynatt’s testi-
mony are relied-on heavily by the General Counsel as the
predicate for his claims that Mynatt was the victim of unlaw-
ful discrimination. But the record contains not a shred of cor-
roboration for Mynatt's implicit portrayal of herself as a
Union stalwart.81 Neither is there any evidence—other than
in Mynatt's accounts of her ‘‘May 26" meeting with McFad-
den—that would support an inference that the Respondent’s
agents perceived Mynatt as a union supporter (at least not at
any time before July 19, when Mynatt and severa other or-
ganizers received subpoenas from the Union to testify at a
representation case hearing on issues raised by the Union's
petition for an election in the organizers unit).82

81 Apart from her account of the supposed ‘‘May 26"’ meeting
with McFadden, Mynatt made six assertions that were apparently in-
tended to suggest that she was an active and visible supporter of the
Union’s organizing drive: (1) She claimed that she reported to
Fregoso what had happened in her ‘‘May 26" meeting with McFad-
den, “‘[p]robably that [same] night, or over the phone’’; (2) she
claimed that during the ‘‘Holiday Inn’’ conversation with Stewart
(infra)—which occurred on either June 10 (the date recaled by
Myneatt) or June 11 (the date recorded on a critical memo Freeland
issued to Mynatt concerning her call ‘‘this morning’’ to Stewart)—
Stewart ‘‘advised’’ her that she should ‘‘seek for Union representa-
tion”’; (3) she claimed that after Stewart thus ‘‘advised’’ her, she
met ‘‘on June 10th’’ with the Union’s agent, Kitty Simmons, but ad-
mittedly only ‘*after,”” and ‘‘as a result of [her] being written up.”
(She had received writeups on June 1, 11, and 24.) And it was ap-
parently during this supposed meeting with Simmons that Mynatt
claims, (4) that she ‘‘told Kitty' about McFadden's statements to
her on *‘May 26." And finally, without specifying the timing of
such actions, Mynatt claimed, (5) ‘‘l got a card, and [6] | signed
acard.”” The General Counsel did not invite either Fregoso or Kelly
to support any of these enumerated claims, although both were clear-
ly “‘available’” to the General Counsel, and both clearly qualified as
“‘witnessles] who may reasonably be assumed to be favorably dis-
posed to’’ the General Counsel, the **party’’ in whose interest it was
to establish the truthfulness of Mynatt's claims. (International Auto-
mated Machines, Inc., discussed, supra, in connection with the Re-
spondent’s failure to call Freeland.) Moreover, if Mynatt ‘‘signed a
card”’ for the Union, it was not submitted into evidence.

I will therefore draw the appropriate adverse inferences in the cir-
cumstances—that Fregoso would have contradicted Mynatt as to
claim (1); and that Kelly and the Union’s records would have contra-
dicted her as to claims (3) through (6). Finally, as to clam (2), |
am more persuaded by Stewart’s credibly uttered and contradictory
testimony: He agrees that Mynatt had called him at the Holiday Inn
to complain about a variety of problems she was having with the
Respondent’s administration—particularly McFadden, but he denied
that they discussed the subject of the Union, and he further denied
that he advised her to ‘*seek representation’” from any union.

82McFadden and Cadorna admittedly knew that Mynatt was one
of the organizers who had been subpoenaed on July 19, and they
might have thus inferred that Mynatt was in some way ‘‘friendly’’

There is much in the record suggesting that Mynatt had
other axes to grind: She had admittedly crossed swords with
McFadden and other supervisors well before the Union made
its appearance, and these experiences had engendered admit-
ted mutual resentment between Mynatt and McFadden. Thus,
in early March, after having been employed for less than a
month, Mynatt had received a written warning for the *‘ unac-
ceptable’” way she had recently ‘‘spoken to’” McFadden dur-
ing an angry encounter between them at a recent beer and
pizza get-together of the staff.83 According to Mynatt,
McFadden had declared, after severa heated exchanges, that
she should *‘just get rid of’’ Mynatt, following which Mynatt
had defiantly replied,

You didn’t hire me, and | don't think you should talk
about firing me, because Dan Stewart hired me, and
when he gets ready to fire me, we will sit down and
talk about it, *cause that’s the way it should be.84

Much additional antagonism between Mynatt and her super-
visors traced from Mynatt's unsuccessful bid in early March
to get the Respondent to provide her with an airplane ticket,
or to lend her money for one, to attend funeral services in
Arkansas for her brother. When Freeland refused this re-
quest, Mynatt had then called SEIU headquarters in Wash-
ington, D.C., in the hope of getting Stewart or some other
official to authorize such aid. (She was unable to reach Stew-
art, and the person she talked to turned her down.) Thus
thwarted, Mynatt had next filed a claim with the Respondent
for 3 days paid bereavement leave, a claim she admittedly
was still maintaining on June 10 or 11, when she complained
about this and other beefs she had with McFadden to Stew-
art, during a cal to him at his room at the Holiday Inn.
However, in the intervening months, as Mynatt also admits,
Freeland had several times demanded as a condition of pay-
ment that Mynatt produce documentation that she had, in
fact, traveled to Arkansas for the funeral,85 which, as she
now admits, she had not done, although she appears to have
exhibited a curious reluctance throughout the attenuated pe-

to the Union. (However, | note that by July 19, Mynatt was already
aggrieved over having received severa disciplinary write-ups, in-
cluding the June 1, June 11, and June 24 memos that the Genera
Counsel has belatedly chosen to attack as having been intended to
punish Mynatt for her union support and activities. And obviously,
whatever ‘‘knowledge’’ of Mynatt's support for the Union the Re-
spondent’s agents may have gained based on the July 19 arrival of
the subpoenas does not help the General Counsel prove that the
write-ups issued to Mynatt in June were unlawfully discriminatory.)

83This warning notice was not offered into evidence; the quotes
are of Mynatt's characterizations of the warning, at Tr. 416:12-14.

84Tr, 653:17-21. (I do not decide whether Mynatt’s account of the
episode is accurate in al its particulars, but her characterizations of
her own behavior adequately establish the point now under discus-
sion.)

85 According to R. Exh. 5, Freeland had ‘‘confirm[ed]’’ in writing
to Mynatt on March 16 that, ‘‘in order to be paid three days be-
reavement leave, the funera home needs to confirm that you at-
tended the service on Saturday March 6, 1993."" | note that Mynatt
a one point denied that she had ever previously seen this memo,
and elsewhere claimed that she did not ‘‘recall’’ ever having seen
this memo, even though she soon admitted that the handwritten ini-
tids, ‘‘BR’’ on it ‘‘appear to be mine.”’ | fully accept the authentic-
ity of the exhibit, and | regard Mynatt’s equivocations as wholly dis-
ingenuous.



1078 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

riod of her bereavement pay claim to disclose this latter fact
to her supervisors.86

Mynatt was admittedly ‘‘upset’’ by such early experiences
on the job, and her lingering resentments may be presumed
to have been exacerbated by several more recent run-ins with
the Respondent’s administration in the months after the
Union’s emergence, such as her receipt of three disciplinary
memos from Freeland in June, described infra. And | think
that such abiding resentments best explain another set of
qualities displayed prominently by Mynatt throughout her
severa visits to the witness stand—her total unwillingness to
concede that there might be at least some degree of merit to
at least some of the criticisms she was receiving from her su-
pervisors, and her nearly reflexive tendency instead to re-
spond to every such criticism with counterassertions and ex-
cuses that were either themselves contradicted by credible
evidence, or were so inherently implausible as to suggest that
she suffered from what is popularly called a *‘persecution
complex.”” (The aura of near-martyrdom that often pervaded
Mynatt’s testimony became the most palpable when she was
invited by the General Counsel to explain her failure to join
her colleagues at a memoria raly held in Watts on a Satur-
day in late November, the subject of a warning memo which
the Genera Counsel now alleges to have violated Section
8(a)(3) and (4). In substance, Mynatt's explanation was that
she feared that McFadden might have her murdered at the
rally.87)

Mynatt's claims about what McFadden said in the *‘May
26" meeting cannot be dismissed as inherently implausible;
indeed, they would fit quite neatly with my earlier findings
that McFadden deeply resented the Union’s appearance and
Fregoso's key role in the Union’s campaign. But considering
all the other circumstances | have summarized, | find it de-
cidedly improbable that in late May McFadden would have
chosen Mynatt as a confidante; indeed, | find it more plau-
sible, as McFadden suggests, that Mynatt would be the last
person in the organization McFadden would have chosen in

86|t was not until late in the day of the December 8 trial session
that Mynatt tearfully disclosed that she had not traveled to Arkansas
for the funeral. Although she tried in nearby passages to explain
away this fact as irrelevant to her clam (because she thought that
she was entitled to 3 paid days off simply to ‘‘grieve’’ her brother's
passing, no matter where she conducted her grieving), | find it strik-
ing that she did not straightforwardly report her nontravel to Free-
land when he first asked her for ‘‘documentation’” that she had **at-
tended’ the funeral, which he clearly had done as early as March
16. It might have saved everyone a lot of grief if she had done so.
(Mynatt elsewhere testified that she disclosed her nontravel to Stew-
art—and apparently, only to Stewart—during their June 10 or 11
““Holiday Inn’’ conversation. However, Stewart testified that, in fact,
Mynatt had told him that she had traveled to Arkansas for the fu-
neral. | credit Stewart. But even if | were to credit Mynatt on this
point, it would not explain why Mynatt had been for months dodg-
ing Fredland's persistent attempts to get Mynatt to document her
travel, as a condition of paying her on her claim.

87Mynatt went on to explain that her fear of murder or injury at
McFadden’'s hands was one that she had been entertaining since at
least ‘‘June’’ but that such fears were significantly heightened
when, shortly before the rally, McFadden had voiced a wish to “‘kill
al the women [in the office] so that she could ‘‘have the men to
herself.”” (McFadden admittedly had made some such remark during
an informal office photo session, when McFadden had asked for one
snapshot to be taken with only the men in the office grouped around
her. | will find that her remark was obviously facetious.)

late May to invite into a private meeting to share her con-
cerns about the Union’s advent. Moreover, even if some kind
of ““meeting’’ took place between Mynatt and McFadden on
or about May 26, my overall doubts about Mynatt’s reliabil-
ity would leave me helpless to tease out whatever truthful
elements might exist in her various narrations of the meeting.
Thus, | will not credit Mynatt as to the supposed ‘‘May 26’
meeting, and | will therefore dismiss paragraph 11 of the
complaint in its entirety.

2. Other counts relying on Mynatt

Complaint paragraph 13; ‘‘About July 1993, the exact
date being unknown to the General Counsel but particularly
within the knowledge of the Respondent, Respondent, by
McFadden threatened to discharge its employees if they se-
lected the Union as their bargaining representative.’” As |
elaborate below, the General Counsel elicited testimony from
Mynatt which, if credited, would establish that on July 19,
McFadden threatened to fire anyone who received subpoenas
from the Union to appear at a representation case hearing the
next day. The obvious disparities between pleading and proof
in this instance suggest strongly that the claim made by the
Regional Director in paragraph 13 was simply abandoned at
some point, and was replaced, sub silentio, with a wholly
new claim during the trial.8 However, setting aside such
irregularities, | will find that even the apparently substituted
allegation was not sustained by reliable proof.

This is the undisputed background: On July 19, in the late
afternoon, union-issued subpoenas to organizers Mynatt,
Marroquin, Agdaian, and Barragan arrived at the Respond-
ent’s offices. The subpoenas called for attendance the next
morning at a Board representation case hearing on issues
raised by the Union’s election petition in the organizers unit.
McFadden and Cadorna were admittedly irritated and dis-
mayed by this last-minute notice that a substantial number of
the organizers would be otherwise occupied the next day. In-
deed, Cadorna promptly issued a memo that effectively in-
structed the subpoena recipients to dishonor the subpoenas—
an instruction that is not itself called into question by the
complaint.s®

88|t is apparent for at least two reasons that Mynatt's testimony
about what McFadden allegedly said and did when the subpoenas ar-
rived on July 19 was not what the Regional Director had in mind
when, on September 30, she included the par. 13 count, supra, in
her ‘‘Second Order Consolidating Cases, Consolidated Amended
Complaint and Notice of Hearing.”’ First, it would have been easy
for the director to ascertain the timing of the issuance and service
of these subpoenas, and therefore, if Mynatt's claims about the
events of July 19 were the basis for complaint par. 13, we may pre-
sume that the director would not have pleaded the timing as vaguely
as she did. Second, while Mynatt's account would support a claim
that McFadden threatened to discharge employees who received a
subpoena, it would exceed the tensile limits of her account to allege
in the complaint that McFadden’'s remarks involved a theat to fire
employees ‘‘if they selected the Union as their bargaining represent-
aive.”

89|n this group memo to all the subpoena recipients on July 19,
Cadorna, presumably at McFadden's direction, announced that she
could not ‘‘approve time off for any of you due to such a short
notice[,]”’ and directed the recipients instead to ‘‘maintain your
schedule for tomorrow,”” closing with the reminder to the organizers
that they had ‘‘committed to reach a goal of organizing 1100 work-
ers by the end of July[,]’’ and that ‘‘Time is of the essence.’” The
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Mynatt testified that McFadden, in the presence of
Cadorna and organizer Frank Streeter, delivered her sub-
poena by ‘‘slamm[ing it down’’ onto Mynatt's desk, ex-
claiming as she did so that ‘‘[A]nybody | have to serve this
damn subpoena to will be fired.”” McFadden denied saying
this (she aso denied the ‘*samming down’’ of the subpoena,
and indeed, she insisted that Mynatt was not even in the of-
fice when the subpoenas arrived and were left on the subpoe-
naed organizers desks). Cadorna and Streeter likewise de-
nied that McFadden said or did any such things. For reasons
previously summarized, Mynatt's word alone is not enough
to sustain the General Counsel’s burden, especially not where
she is contradicted by three witnesses. | shall therefore dis-
miss complaint paragraph 13.90

Complaint paragraph 14; ‘‘About the beginning of August
. . . McFadden . . . (@) admonished its employees for en-
gaging in union activity; (b) threatened its employees with
discharge because they engaged in union activities; (c) in-
formed employees that it would be futile for them to select
the Union . . . and (d) promised its employees benefits . . .
if they rejected the Union[.]"’ Largely for reasons already
noted, | also find unworthy of credence Mynatt's testimony
as to another supposed private meeting with McFadden, this
one in ‘‘the first week of August,”” in which Mynatt claims,
among other things, that McFadden (1) told Mynatt that
“‘this mess has got to stop between you and Josie,”’ and (2)
confessed to Mynatt that she had ‘*got rid of Julio,”” and in-
tended to ‘‘get rid of [organizer] Rudy Barragan, too, ’'cause
he's part of this mess,’'91 and then (3) abruptly switched
gears, complimenting Mynatt's performance and plying her
with hints of a ‘‘management’”” job in the organization
(**Cathy Baker's office could be [yours]’),92 but only if (5)
Mynatt would ‘‘stop associating with the wrong people,”
such as ‘‘Josie and Julio and them.”’93 McFadden denied

legality of this instruction was not called into question by the com-
plaint, and the General Counsel disclaimed any such challenge when
he introduced the memo into evidence for a different purpose on
January 12, 1994.

9As a separate matter, | note that the General Counsel has
unworthily distorted his own evidence by now seeking to character-
ize Mynatt's version of McFadden's remarks as involving a dis-
charge threat directed specifically at Marroquin. Thus, at p. 24 of
his brief, the General Counsel introduces Mynatt’s testimony with a
headline declaring that McFadden’'s remarks constituted a *‘ Threat to
Terminate Marroquin.”” And at p. 65, the General Counsel again cas-
ualy interweaves this distortion into his discussion when he says
(my emphasis),

On, [sic] July 19, the same day that McFadden threatened
Marroquin with discharge for receiving a subpoena, Cadorna
issued another warning accusing Marroquin of incomplete ‘‘To
Do Lists.”

91 Barragan was never fired, so far as this record shows, and the
prosecution makes no claim that he was the victim of any unlawful
discrimination. Indeed, elsewhere, the General Counsel cites the fact
that Barragan did not receive writeups when he supposedly commit-
ted offenses similar to those for which Marroquin was written up as
evidence of the Respondent’s discriminatorily *‘disparate treatment’’
of Marroquin.

92By this point, according to Cadorna’s undisputed testimony,
Cathy Baker had taken over direct supervision of the office clerical
staff, because Freeland's departure in July had required Cadorna to
take over direct supervision of the organizers.

93Again, given the admitted personal antagonisms between
McFadden and Mynatt that had by then accumulated | doubt that

having said such things to Mynatt, but again, | would not
rely on McFadden's denials; rather, | will dismiss all counts
within paragraph 14 because Mynatt's word alone was not
enough to satisfy the General Counsel’s burden of persua
sion.

3. McFadden's alleged ‘*‘mid-June’’ remarks to
Marroquin as an ‘‘impression of surveillance’’ violation

Paragraph 12 of the complaint alleges that, ‘*About mid-
June . . . McFadden . . . created an impression among its
employees that their union activities were under surveil-
lance’”” The General Counsel relies on Marroquin’s and
Mynatt’s mutually harmonious (but rather fragmentary) testi-
mony concerning events occurring at a regular meeting be-
tween the Respondent’s management team and the staff of
organizers, a meeting held either on June 18 or June 9.94
Marroquin and Mynatt agree that during the meeting in ques-
tion, McFadden remarked to Marroquin that he should be de-
voting his time to getting his own ‘‘numbers up’’ (referring
to the ‘‘quota’ of new homecare worker-members
Marroquin was expected to recruit for the Respondent) ‘‘in-
stead of [or ‘rather than'] trying to organize’’ the Respond-
ent's employees.95 McFadden generaly denied having made
such a statement, and Cadorna likewise testified that she had
never heard McFadden say anything like this to Marroquin
in any meeting. For reasons | explain next, | don't think a
credibility resolution is required on this point. Instead, | will
assume, arguendo, that McFadden made a statement to
Marroquin in one of the June meetings roughly matching the

McFadden would have risked taking Mynatt into her confidence in
the way Mynatt's account suggests she did. Moreover, McFadden
knew by then that Mynatt had been one of the organizers the Union
had subpoenaed for the hearing on the Union's election petition in
the organizers unit. And Mynatt's version requires us to suppose
that the same woman who had vowed 2 weeks' earlier to ‘‘fire”
anyone who had received a subpoena from the Union, would now
select Mynatt, one of those subpoena recipients, for a tete a tete in
the hope of dissuading Mynatt from her supposedly widely known
support for the Union. And again, where the record otherwise fails
to disclose any ongoing links between Mynatt and ‘‘Josie and Julio
and them,”” | am left wondering what ‘‘associations’ McFadden
could possibly have had in mind. For the same reason, | wonder
what ‘‘mess between [Mynatt] and Josie’’ McFadden could possibly
have been referring to.

94The record includes ‘‘minutes’”’ of meetings with the organizing
staff held on both those dates. (The minutes do not disclose any re-
marks by McFadden that might relate to the complaint count in
guestion.) Marroquin’'s testimony seems to assume that the meeting
in question was on June 18. Mynatt's even more erratic testimony
leaves me uncertain which date she intended to refer to. On brief,
the General Counsel appears to sidestep the question of timing in his
factual narration by referring simply to a ‘‘mid-June”’ meeting at
one point (p. 18), but later, in his concluding arguments (p. 61), he
appears to embrace **June 18" as the date in question.

95Neither Marroquin nor Mynatt offered much by way of sur-
rounding context for McFadden's alleged remarks. However, it is
quite clear from the uncontested ‘‘minutes’ of the June meetings
and from the testimony of several witnesses that, in both meetings,
Stewart and McFadden had been exhorting the organizers to get their
new-member ‘‘numbers’ up, and that some of the organizers had
been complaining about the difficulties they were experiencing in
meeting the sign-up ‘‘quotas,’”’ and that Marrogquin had been one
such complainer.
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one that Marroquin and Mynatt described,® one that in any
case implied her belief that Marroquin was involved in orga-
nizing for the Union.

The General Counsel argues on brief (p. 61) that,

[b]ecause McFadden told Marroquin . . . that he should
be trying to improve the number of members that he
was trying to organize rather than to try to organize
[the Respondent’s| employees, Marroquin could reason-
ably believe that his union activities had been placed
under surveillance.

| doubt it. Here, as in other cases where the complaint has
indiscriminately charged the Respondent with *‘impression of
surveillance” violations, the issuer of the complaint has sim-
ply ignored what the record made by the prosecution other-
wise shows—that, by ‘‘mid-June,’” McFadden had already
gained knowledge of Marroquin's support for the Union
without having had to resort to spying, and Marroquin him-
self knew this. Thus, as early as May 20, Marroquin's name
had appeared prominently on the employees letter seeking a
meeting between McFadden and the combined staff of orga-
nizers and office workers, and Marroquin had distinguished
himself further by personally confronting McFadden with the
question whether she would be willing to have such a meet-
ing. Moreover, during one of the May 21 ‘‘polling’’ sessions
conducted by Cadorna and Freeland—themselves undertaken
in reaction to the employees May 20 letter—Marroquin had
directly told Cadorna and Freeland that he had signed a card
for the Union and intended to help in the Union’s organizing
efforts. Because it was no secret that Marroquin was an ac-
tive supporter of the Union, Marroquin could hardly have
been surprised when, during the ‘‘mid-June’ meeting in
question, McFadden made a remark that assumed that
Marroquin was involved in organizing activities for the
Union. And for essentially the same reason, | cannot accept
that McFadden’s remark would have ‘‘reasonably’’ induced
Marroquin to suspect that his union activities had been
“‘placed under surveillance.”” | will therefore dismiss the
count in paragraph 12 of the complaint for want of a plau-
sible evidentiary predicate.

9] remain doubtful that Marroquin could accurately capture the
precise formulation that McFadden used. Thus, Marroquin recalled
that McFadden made a similar remark to him later, during a July
16 *‘final warning’’ session. Concerning the latter event, Marroguin
initialy testified that McFadden had told him that he *‘should be or-
ganizing homecare workers and not the staff.”” (Tr. 522:17-20.)
Soon thereafter, however, he was asked, ‘‘How, exactly, did
[McFadden] put it?’ After appearing to deliberate, Marroquin then
quoted McFadden as saying to him, ‘‘The only skills that you have
shown is that you are good at organizing the staff here, but not orga-
nizing homecare workers.”” Thus, considering the surrounding con-
text of the June meetings, | think it just as possible as not that
McFadden’'s remarks in the ‘‘mid-June’ meeting were similar to
Marroquin’s most deliberate recollection of her ‘‘July 16" remarks.
And if so, they were legally innocuous remarks, in that, unlike the
other formulations recalled by Marroquin, they could not be con-
strued as an ‘‘instruction’’ to Marroquin to stop his in-house orga-
nizing efforts; instead, they suggested only that he should be putting
the same zeal into the job he was paid to do, organizing homecare
workers.

LABOR RELATIONS BOARD

B. The 8(a)(3) and (4) Counts
1. Marroquin

a. Introduction and overview

As | have previously explained, the complaint, as it was
amended on January 14, 1994, now alleges not only that
union-hostile motives inspired the Respondent’s decision to
fire Marroquin on July 21, but that the same unlawful mo-
tives likewise tainted the series of corrective memos the Re-
spondent issued to Marroquin in the month before he was
fired, starting with three memos issued by Fredland to
Marroquin on June 28. These predischarge memos can be
summarized for introductory purposes as reflecting a ‘‘ docu-
menting’’ of increasingly critical face-to-face encounters be-
tween Marroquin and his supervisors—first Freeland, later
Cadorna, and still later, Cadorna and McFadden, joined in a
““Final Warning'’ session on July 16 by Stewart. Many of
the encounters thus documented related to Marroquin’s fail-
ure to turn in daily reports and work plans (‘‘Tally Sheets'’
and ‘“To Do Lists’) on time, or in an acceptably ‘‘com-
plete’’ form. But as time wore on, the focus of these sessions
expanded to the generally ‘‘unenthusiastic’’ or ‘‘negative’’
atitude Marroquin was displaying toward his organizing
work.97

Everyone agrees that Marroquin had never received any
writeups before June 28. It is equally clear that by June 28,
the Respondent’s agents knew or had good reason to believe
that Marroquin was a union card signer and that he was help-
ing in the Union’s organizing efforts. And it is this combina-
tion of circumstances that the General Counsel stresses as he
now advances on brief a more refined theory of prosecution,
central to which is the clam that the corrective memos
issued to Marroquin on and after June 28 were merely de-
signed to camouflage an unlawful ‘‘scheme’’ to get rid of
Marroquin. And a critical element of this ‘‘pretextua’ or
““bogus’ scheme, as the General Counsel variously charac-
terizes it, was to assemble enough documentation of
Marroquin’s supposed misdeeds to justify his dismissal under
the Respondent’s established system of ‘‘progressive dis-
cipline.”’ | observe in this regard that the General Counsel’s
clams as to these memos necessarily imply that such a
scheme must have been arrived-at on or before June 28,
when Marroquin received the first of these memos, and that
not just McFadden, but Freeland, Cadorna, and even Stewart,

971t is perhaps obvious even before | get into the details of those
memos that, absent a challenge to the legality of the motives under-
lying their issuance, they might go a long way towards making plau-
sible the Respondent’s defense to Marroquin’s discharge—that, de-
spite many warnings and opportunities to improve, Marroquin’s per-
formance, his attitude, and his responsiveness to supervision were
spiraling steadily downward. And it is therefore curious that the
complaint did not challenge these memos from the start as discrete
acts of unlawful discrimination, and nearly inexplicable that counsel
for the General Counsel, with the Regional Director’'s authorization,
several times disclaimed any challenge to the lawfulness of the
memos before finally seeking to amend the complaint on January 14,
1994, to make precisely such attacks. Having noted this, however,
| must add that the General Counsel’s disclaimers, which he effec-
tively retracted when he tendered his ** Third Amendment[s],”’ have
not influenced my assessment of the merits.
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too, must have been co-conspirators in the discriminatory
scheme posited by the prosecution.

I will eventually narrate in greater detail what the record
reveals about the circumstances surrounding Marroquin’s re-
ceipt of each memo; but it deserves immediate mention that,
while the General Counsel claims ‘‘pretext’’ in the issuance
of these memos, he has not distinctly challenged the accu-
racy of any of the facts asserted within any of the memos.8
Also worth noting is that the issuance of warning dips was
hardly an unfamiliar or novel phenomenon in the Respond-
ent’s operation. (Indeed, athough the General Counsel seems
to have forgotten this in his arguments as to Marroquin’s
treatment, he has elsewhere emphasized that the Respondent
““has a long and honored tradition of disciplining employees
in writing.”’9%) Moreover, Marroquin’s admissions, infra, re-
quire the General Counsel to concede that Marroquin had not
only “‘lost’”” his ‘‘enthusiasm’’ for the job, but had admitted
this to his supervisors in a variety of rather vivid ways, be-
ginning as early as June 9, and continuing as late as July 16.
Apparently, therefore, the General Counsel’s charge of *‘pre-
text’’ rests ultimately on his judgment that the offenses
charged to Marroquin in the various memos were in them-
selves trivial, a judgment that is itself bottomed on two cir-
cumstances—first, that Marroguin had committed arguably
similar offenses in the past, but had never been written-up
for them, and second, that other organizers committed argu-
ably similar infractions without always getting written-up for
them.

My findings in Section Il include elements that would
nourish at least a suspicion that the General Counsel is on
target in his claims, for | have found that the Respondent de-
fense of its dismissal of Ochoa was permeated by phony or
exaggerated claims against her. What is less certain is wheth-
er or not my previous findings contain enough to support the
“‘inference’’ that Marroquin’s treatment at the Respondent’s
hands was tainted by the same unlawful motives that caused
the Respondent to fire Ochoa. Although | have some doubt
on this score, | acknowledge that a plausible chain of reason-
ing could be assembled from my previous findings to support
a presumption that unlawful motives at least tainted the Re-
spondent’s treatment of Marroquin in the complained-of in-
stances.100 Therefore, in Wright Line terms, | will assume

98This is true even though certain assertions made by Cadorna in
the “‘July 16" and ‘‘July 20'" memos about Marroquin’'s tardiness
in submitting recent work plans are seemingly contradicted by
Marroquin’s testimony, a point to which | will return in the next sec-
tion.

9G.C. Br. 54, discussing Ochoa’s dismissal.

100 Thus, the facts as | have found them reveal employer animus
of a particularly pungent kind—that McFadden bitterly resented the
employees' efforts to get union representation, and that both McFad-
den and Cadorna let the employees know of that resentment in un-
lawfully coercive ways, and that McFadden made that hostility even
more vivid by summarily firing Ochoa when McFadden learned on
May 5 of the Union's appearance and of Ochoa's support for it.
They further establish employer ‘‘knowledge’’ of Marroquin's Union
activism before June 28. Moreover, Cadorna's statements to Fregoso
and Marroquin during the May 21 “‘polling’’ sessions revea that the
Respondent, in reaction to the employees’ interest in union represen-
tation, was threatening, at least, to start enforcing the ‘‘rules” more
strictly. And the General Counsel could obviously rely on these find-
ings to argue that such a tightening-up was implemented in

that the prosecution has established a prima facie case of un-
lawful discrimination against Marroquin, and that the Re-
spondent could escape liability only by ‘‘demonstrating’’ that
Marroquin would have gotten the same treatment without re-
gard to the Union's presence or his own support for the
Union.

I will conclude that the Respondent has adequately dem-
onstrated that its dismissal of Marroquin, and its prior
issuance to him of the series of corrective memos, would
have been done for independent, bona fide reasons even if
the Union had never appeared on the scene. But to under-
stand this conclusion requires first a better view of the over-
all conditions prevailing in the June-July period on which
we now must focus. Therefore, | will extend this introduction
by describing with more particularity what the organizers and
their supervisors were doing and were expected to do during
this period (apart from dealing with the Union’s organizing
drive), and by giving more concrete illustrations of the pres-
sures both groups were operating under to meet the
‘*quotas’’ that had been recently announced by Stewart, and
by examining how Marroquin had admittedly reacted to
those pressures as early as June 9.

During the June-July period, the organizers were expected,
unless specifically excused, to maintain an 8 am. to 8 p.m.
work schedule on Monday through Friday.101 They usually
started their workday with several hours of ‘*phone-banking’’
(i.e., telephone soliciting) from a room containing 17 phone
cubicles set up for that purpose in the Vernon head-
quarters.192 Following this, they would leave the office to
conduct ‘‘home visits,’”” where they would normally try to
get signed membership cards and checkoff authorizations
from persons reached previously by phone-banking, and to
conduct a variety of ‘‘community outreach’’ activities, such
as visiting neighborhood ‘‘seniors centers’’ Later in the
afternoon, they would return to the office, to do more phone-
banking, to return cals, and to fill out required paperwork.
Their paperwork duties included preparing and submitting
their *‘Tally Sheets,”” reflecting the names of the people they
had called that day and the results of those contacts, and pre-
paring their “‘work plans’ for the next day on a ‘‘To Do’
list form. These were exercises intended by the Respondent
both as a motivator for the organizers, to ‘‘keep their eyes
on the bal,”” and as a means by which Cadorna (and/or
Freeland, in January through June) could effectively monitor
the organizers' daily activities and productivity, and perhaps
redirect their intended efforts.

A digression is warranted concerning these paperwork ex-
ercises. Although he equivocates on the point, the General
Counsel sometimes suggests on brief (echoing Marroquin)

Marroquin's case when the Respondent began issuing corrective
memos and warnings to him.

101 According to Marroquin, a Saturday morning shift was aso re-
quired.

102The phone bank operation closely resembles a telemarketing
“*boiler room’” in both its physical setup and its function: The orga-
nizers, working in adjacent cubicles, read from printed ‘‘rap sheets”
when they make ‘‘cold calls’ to homecare workers listed on a print-
out furnished by the Respondent. If the worker thus contacted shows
interest, an organizer (usualy the one who made the inital phone
cal) will followup with a persona visit to the worker's home, in
the hope of getting her to sign an application for membership and
a dues-checkoff authorization.
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that until the Union came into view, the Respondent had not
made much of an issue over the organizers completing of
Tally Sheets and To Do Lists. These suggestions are largely
contradicted by the record, which shows rather clearly in-
stead that these paperwork requirements were nothing new to
the operation in the June-July period, and that they had a-
ways been emphasized as an important feature of the orga-
nizers jobs. Thus, Marroquin himself admitted that Cadorna
had told him during his initia training in late 1992 that he
must complete these forms ‘‘every time we go out’” (mean-
ing, in context, every day). And Cadorna had unmistakably
reiterated these instructions, and had made them more spe-
cific, in a ““MEMO TO: ALL STAFF ORGANIZERS"’ that
she published in late January. There, Cadorna had announced
Freeland's arrival as the Respondent’s ‘* Organizing Coordi-
nator,”” and had directed that ‘‘David will supervise ALL
ASPECTS of our organizing drive and he is the first person
that you must be accountable to on your day to day sched-
ule’’103 And significantly, Cadorna had ordered in that
memo that ‘*All Organizers must SUBMIT A DAILY To Do
List to David the night before or first thing in the
morning[,]"”’ and likewise a ‘‘DAILY TALLY SHEET of
their phone banking each day.”” Moreover, she had directed
that the organizers must ‘‘[r]eport any changes on your ‘To
Do Ligt' to David.”” And Cadorna had underscored the im-
portance of these instructions with these final words:

David has been instructed to give you one verbal
warning if you miss any of the above, then you will be
written up. Three (3) write-ups will be cause for termi-
nation.

Finaly, and again undermining the suggestion that the
Union's appearance triggered a retaliatory tightening-up of
the paperwork rules in Marroquin's case, is the parties’ nar-
rative stipulation, which shows that, before the Union ar-
rived, the Respondent had targeted three organizers for a
total of four written disciplinary warnings relating to missing
or incomplete or untimely ‘‘To Do Lists.’’104 Moreover, the
same dtipulation shows that in the months following the
Union's arrival, many organizers other than Marroquin re-
ceived similar writeups. And significantly, these included or-
ganizers not identified on this record as adherents of the
Union, as well as organizers Agdaian and Barragan,15 who
appear on this record to have had visibility as union support-
ers roughly equal to Marroquin’s, but whose writeups have
never been charged or pursued as unfair labor practices.
There is no dispute that the Respondent’s management
team and its staff organizers were laboring under especially
heavy pressure to produce new members in the June-July pe-

103 Here and below, the capitalizations and other forms of empha-
sis in Cadorna's memo are set forth as they appear in the original
text.

104 See, and compare, the summary appearing in X. Exh. 1, p. 2,
par. 3, and the more specific ‘*Summary of Disciplinary Memoran-
dums’ attached as Exh. A. The former summary reflects that, prior
to July, the Respondent had issued three warning dlips relating to
““To Do Lists’ (one to Stephanie Ybarra in September 1991, and
two to John Roa, in March and August 1991). However, the attach-
ment A ‘‘Summary’’ reveals that another organizer, Frank Streeter,
had gotten a warning slip in March 1993 for ‘‘not turning in his to
do list on time.””

105]d, Exh. A.

riod, and that some organizers, especially Marroquin, were
chafing under these pressures. The minutes of the organizers
meeting held on June 9 illustrate these points quite well,106
and their substantial accuracy is conceded by the Genera
Counsel.107 |n substance, the June 9 minutes revea as fol-
lows:

Freeland spoke first, outlining specific ‘‘task assignments'”’
for the organizers in a planned ‘‘maor mobilization’ (or
“raly’”) to be held on June 17, when the State would open
a ‘‘public hearing (in Sacramento) on the State regulations
regarding the Personal Care Services Program.”” In this re-
gard, Fredland emphasized that ‘‘[€]veryone is expected to
maintain the hours of 8 am. to 8 p.m. to do phone banking
as well as organization drop-offs for the rally."”’

Then Stewart took over the chair. He announced that ‘‘we
are close to [getting] a public authority,”” and he ‘‘placed a
high premium on our ability to organize workers on a coun-
tywide basis, and stressed that the stakes are high in our abil-
ity to organize workers, which is central to our fight for a
public authority in the County.”” Then, referring to develop-
ments at an earlier meeting, Stewart ‘‘re-emphasized . . . his
directive to enforce the goals of 30 membership recruitment
a week, per organizer within six (6) weeks.’’108 He added
that “*if these goals were not met, it [would be] difficult to
rationalize the subsidy that the Internationa is investing in
this operation.”” He aso ‘‘expressed his dismay on the in-
abilities of the staff organizers to meet the quota that they
[had] set for themselves.”’

At about this point, Stewart digressed, and read aloud a
letter from ‘*OPEIU [the Union] asking him to spesk to Gen-
eral Manager Ophelia McFadden and encourage her to con-
duct a card count for the staff organizers who has [sic] peti-
tioned to join OPEIU and create a bargaining unit.”’ He then
stated ‘‘that it is always the right of workers to organize a
Union. However, he will not give card recognition, OPEIU
must go through the normal election procedures.’’ 109

Following this, Stewart returned to the subject of ‘‘goals’’;
he stated that ‘*‘there seems to be a problem on how [the or-

106 Sp, too, do the minutes of the June 18 meeting, which | will
not trouble to review here because they are merely cumulative on
the points under discussion.

107 The minutes of the June 9 meeting (R. Exh. 20) were tendered
into evidence by the Respondent without objection; indeed, upon my
inquiry, the General Counsel ‘‘accept[ed those minutes] as substan-
tially accurate reports of the events at [that] meeting.”” Moreover,
while they do not purport to completely record in transcript form ev-
erything said at the meeting, what they do recite is not contested.
Accordingly, | will rely on the assertions contained in the minutes.

108t was apparently a pre-dune 9 meeting that Mynatt was refer-
ring to when she testified (Tr. 285) that at some meeting, after much
debate about the fairness of then-imposed ‘‘quota’ of ‘‘40"" new
members per organizer per week, the Respondent’s management and
Stewart had agreed to reduce the quota to **30.”’

109 Marroquin startlingly testified during cross-examination that
Stewart made some statement (apparently in this meeting) to the ef-
fect that he had seen organizers careers suffer after they became in-
volved in internal organizing for union representation. The complaint
does not alege that Stewart did anything wrong. No other witness
corroborated Marroquin on this point, and Stewart flatly and con-
vincingly denied making any such statement. | think we are pre-
sented here with another example of Marroquin’s tendency to sub-
stitute his subjective interpretations of statements he heard for the
words he actually heard, and therefore | give his testimony here no
weight.
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ganizers| are achieving their goals’’ and then asked the
group, ‘‘What's the problem?’ In reply, organizer Barragan
‘“criticized the administration’s inability to forge a team and
[said that] the Local lacked an infrastructure . . . and cited
an example in our lack of participation in the UCLA Chicano
studies issue],] . . . and stated that ideas are not being gen-
erated, and enthusiasm was a big problem[,] . . . and there
were divisions among organizers, and the quality of the list
was bad.’’110 Cadorna retorted that ‘‘‘team’ and ‘effort’
comes [sic] hand in hand[,]’’ and went on to laud McFadden
for having ‘‘always advocated that the staff have the freedom
to try other methods to organize the workers’’ and con-
cluded with the observation that it was ‘‘difficult to criticize
[the administration] when no apparent efforts have been ac-
complished towards the goals that were established.”” In the
ensuing discussions, McFadden singled out organizer
Rickman Jackson for special praise, as the ‘‘only organizer
[who] has reached the goal 3 times within the [previous] 6
month period,”” which caused organizer Agdaian to remind
McFadden, that he, too had ‘‘accomplished his quota,’”
whereupon McFadden *‘ apologized for [this] oversight.”’

It was at about this point that Marroquin, too, ‘‘expressed
his frustration,”” saying that he was,

ready to quit[] and that picking up cards was
frustrating[, and] that he had lost trust and confidence
that a good working relationship could be established.

After further discussion, Stewart announced a *‘[group] re-
cruitment goal of 1100 new members by the end of July
1993[,]"" and ‘‘challenged the organizers to come up with a
proposal based on their idea of a team concept[.]"’ He further
““clarified that David Freeland is the day to day supervisor,
Wilma Cadorna is the Staff Director, and Ophelia McFadden
is the General Manager[, and he] directed staff to operate
within the structure of the administration.”’

Marroquin admits saying on June 9 that he was *‘ready to
quit,” and that he had ‘‘lost trust and confidence’’ in the
possibility of a ‘‘good working relationship’’ (apparently re-
ferring to the relationship between management and the orga-
nizers). He further admits, more generaly, that he had ‘‘lost
enthusiasm’’ for his work in the 2 months before his dis-
charge. But elsewhere, he implied that his loss of enthusiasm
only began after he started to get corrective memos, indeed,
that this *‘ constant counsel[ing] and attention and al of that"’
was what was making it difficult for him to ‘‘keep on going
and producing at the same level that | was producing
before[.]’'111 Marroquin's implication that his enthusiasm
began to deflate only after he started getting writeups from
the Respondent (an implication which the General Counsel
seems to embrace on brief112) s clearly contrary to the

110“'The list’” referred to here was a computer-generated list of
names and telephone numbers and addresses of homecare workers
who were not already members of the Respondent; that is, it was
what both the Respondent and more typical telemarketing operations
use when they make ‘‘cold calls’” And as Marroguin essentially
confirmed, when Barragan objected that the ‘‘quality of the list was
bad,”” he was complaining, as phone salespeople are wont to do
when criticized for not meeting quotas, that the list was *‘stale,”” i.e.,
full of names of people who had been previously contacted, and who
should no longer be treated as potential *‘ prospects’’ for recruitment.

1117Tr, 583:5-10.

112G.C. Br. 26.

record, for Marroquin’s statements in the June 9 meeting
show that more than 2 weeks before he received his first cor-
rective memo, he had aready become rather severely demor-
alized. Moreover, | deem it significant that Marroquin seem-
ingly conceded in the course of offering this cart-before-the
horse version of events that ‘*his *‘produc[tion]’’ did, in fact
suffer during the period in question, compared to ‘‘the levels
that [he] was producing before.’’ 113

With these genera findings and observations behind me,
I will now focus on the particulars of Respondent’s actions
against Marroquin, and will supplement my findings with ad-
ditional ohservations pertinent to my ultimate disposition.

b. The memos; Marroquin’'s eventual dismissal

(1) June 28 memos

On June 28, Marroquin received three memos from Free-
land, each written the same day. They memorialized facts re-
lating to Marroquin’s recent performance. None of these was
explicitly critical, but in context, each memo was admittedly
understood by Marroquin as a ‘‘warning’’ of a sort, and rea-
sonably so, because, until that point, Marroquin’s supervisors
had not troubled to memorialize any problems they might be
having with his work.

In one memo, captioned ‘‘Car Trouble’ W Freeland
“‘document[ed]’’ the (undisputed) fact that Marroquin had
caled Freeland on June 24 at 5:15 p.m. to report that his car
was overheating, and therefore, he wouldn’t be able to return
to work for the roughly 2-1/2 hours remaining in the sched-
uled work day. Freeland similarly documented the (undis-
puted) fact that Marroquin had told Freeland the next morn-
ing that he was now using his wife's car, and that a me-
chanic was installing a replacement water pump on his regu-
lar car.

This was not the first time that Marroquin had missed
work due to car troubles; he recalled as many as ‘‘five’’ pre-
vious absences for this reason. Although Marroquin’'s testi-
mony does not reveal the timing of these previous absences,
everyone agrees that in late 1992, McFadden had authorized

113 Cadorna makes a similar claim, that Marroquin had been, at
best, a ‘‘marginal’’ producer in earlier months of his employment,
and became even worse in the June-July period. The Respondent
sought to buttress Cadorna by introducing a chart (R. Exh. 32)
showing each organizer's *‘productivity’’ in the period January 1 to
August 23. | received the chart into evidence under the *‘summary”’
rule (Rule 1006, Federal Rules of Evidence), after the Respondent
laid appropriate foundation through Cadorna. However, this chart is
relatively valueless for present purposes, because it only shows each
organizers weekly ‘‘average’’ during the entire 8-month period, and
thus does not permit a comparison of Marroguin’s production be-
tween, say, the April-May period, and the June-July period.[*] Nev-
ertheless, Marroquin’s concession must be regarded as tending to
corroborate Cadorna's conclusionary assertion that his production
was suffering in June-July.

[*] On brief (p. 23, fn. 22), the General Counsd invites me now
to “‘rgect’” R. Exh. 32, or dternatively, to give it ‘“‘little, if any
weight.”’ In his arguments in support of these alternative clams
(ibid), the General Counsel betrays a rather severe misunderstanding
not only of the ‘*conditions’” under which | received the exhibit (see
Tr. 901), but as well, of the foundational particulars that preceded
the receipt of the exhibit. However, because of the exhibit’s limita-
tions, | will not ascribe any probative significance to the information
in the exhibit.
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a $1000 loan to Marroguin to get his car into decent running
order. | therefore infer that at least some of his previous ab-
sences, perhaps all of them, had occurred before McFadden
granted the loan. And given this background, | do not find
it inherently suspicious that Freeland troubled to ‘‘docu-
ment’’ this most recent occasion for Marroquin's absence,
especialy considering that Marroquin had by then vocalized
his loss of enthusiasm for the job, indeed, his *‘read[iness]
to quit.”’ And unlike the General Counsel, | am not per-
suaded to a contrary conclusion simply because organizer
Rickman Jackson apparently once had to work from home
due to car troubles, but was never written-up for this.114

In a second memo, captioned, ‘‘Report on Community
Outreach,”” Freeland ‘‘remind[ed]’’ Marroquin that Freeland
had asked him *‘last Thursday' (i.e., June 24) for a ‘‘brief
report’’ on his June 23 visit to a ‘‘community center at Pico
and Magnolia.”” Marroquin admittedly had not turned in such
a report as of June 28; he said that he did not *‘remember”’
Freeland having made such a request on June 24. But he ap-
pears not to have placed much priority on completing the
task even after he was ‘‘reminded’’ to do it on June 28, for
he admittedly waited until a ‘‘couple of days after [he] re-
ceived this [June 28] memo’’ before furnishing such a report
to Freeland.

In a third memo, captioned ‘‘Tally Sheets,”’ Freeland ad-
vised Marroquin that he had not yet turned in his tally sheets
for the organizing calls he had made on the evening of June
21 and the morning of June 24. Marroquin admittedly had
not turned-in these sheets by June 28; and he again admit-
tedly waited another ‘‘couple of days after that [date]’’ be-
fore submitting these tallies to Freeland. He could not ex-
plain his delays when questioned about them on cross-exam-
ination, but his implicit explanation when questioned by the
General Counsel on redirect examination was that Freeland
had never told him that there was any ‘‘urgen[cy]’’ about
submitting them.

Marroquin’s ‘‘no urgency’’ explanation was the product of
suggestive questioning by the General Counsel, 115 who now
repeats this explanation on brief.116 | think the explanation
proffered here by the prosecutor involves a certain obtuse-
ness, if not coyness. | think a reasonable person would have
seen (and that Marroquin did, in fact, see) that Freeland's
memo was itself intended to impart to Marroquin the ‘‘ur-
gency’’ of promptly submitting the overdue tally sheets.11?
Therefore, when Marroquin’s waited ‘‘a couple of days’

1140n brief (pp. 19, 63), the General Counsel cites as evidence
that Marroquin was the victim of disparate treatment here, a ‘‘To
Do list Jackson apparently submitted on July 2, on which he had
accounted for his July 1 activities by entering the words, ‘* Car Trou-
ble—Phone banked from home.”” The General Counsel finds it sig-
nificant that *‘ Jackson was not disciplined in writing for his car trou-
ble”” | do not find the situations comparable: Jackson was not
shown to have ‘‘missed’’ any work as a consequence of his own car
troubles on July 1; neither was he shown to have had a history of
previous car troubles comparable to Marroquin's; neither, so far as
this record shows, had Jackson ever previously proclaimed that he
was ‘‘ready to quit’’ Moreover, it appears that Jackson, unlike
Marroquin, was among the Respondent’s top *‘producers,’” and this
alone might explain why his having worked at home one day due
to car problems did not arouse his supervisors concern.

115Tr. 615:2-8.

1161d., p. 20.

117 Marroquin appears to admit as much at Tr. 610:7-11.

after June 28 before finally submitting the tally sheets in
question, and as well, the overdue ‘‘Community Outreach’
report, | find it quite plausible that his supervisors would
take his foot-dragging as manifestations of his admitted loss
of enthusiasm for the job and its demands, and further, as
an implicit sign that he was unwilling to cooperate with the
program, i.e., that he was *‘insubordinate.’”’

Cadorna admits that she authorized Freeland to write these
memos, but she denied that she had instructed Freeland to
issue three separate memos to Marroquin; indeed, she ac-
knowledges that he might have more easily chosen simply to
incorporate al of his current concerns into a single memo.
As to why Freeland did not follow the latter approach,
Cadorna recalled that Freeland had come to her at different
times of the day on June 28 to report his various ‘‘ concerns’’
about Marroquin’s performance, and that each time he did
so, Cadorna advised him to write a memo about them; there-
fore, she assumed that Freeland's piecemeal approach to the
memos was simply the result of his piecemeal approaches to
Cadorna. Because Fredland did not testify, | would not rely
on Cadorna's speculations as to why Freeland wrote three
memos, rather than a single one. But neither would | adopt
the darker interpretation of this ‘‘three-memo’” phenomenon
that the General Counsel urges in his brief as a necessary
conclusion (‘‘Thus, it follows that Respondent was starting
an accelerated progressive disciplinary scheme to rid itself of
one of the most outspoken organizers in the office.’’) For it
is clear that the Respondent did not seize on the existence
of these ‘‘three written warnings'’ to fire Marroquin outright,
even though they might have been enough under the Re-
spondent’s *‘ progressive disciplinary system’” to superficialy
justify his dismissal.11®8 And it is equaly clear that
Marroquin’s dismissal was not ‘‘accelerated’” by virtue of
his having received three memos, rather than a single one;
instead, several more weeks would pass, and several more
memos would issue, before the Respondent would actually
fire Marroquin.

(2) duly 12 *“To Do List”’ memo

Freeland had left the Respondent’s program in early July
to do work in San Bernardino. Cadorna had then taken over
direct supervision of the organizers. On July 12, Cadorna
wrote a memo to Marroquin that purported to summarize her
meeting with him that day, a summary which Marroquin
generally agrees was accurate. In the July 12 memo, Cadorna
confirmed that she had met with and criticized Marroquin for
submitting ‘‘To Do lists”’ that were lacking in ‘‘specifics as
to your actual daily work plan and activities.”” She further
emphasized that she intended to ‘* make sure that the plan de-
veloped by the staff organizers to reach the 1100 recruitment
goa is followed through and implemented[,]’’ and that
““[t]his will be the basis to evaluate your capacity to build
your team and follow through with the tasks that everyone
including yourself has agreed to do.’ Finaly, she had
warned him that she would be the one in the future who
would ‘‘evaluate [his] daily work plan’’ and would ‘‘expect
the results of [hig] activities on a daily basis.”’

118 Here, | recall Cadorna's January memo to the organizers, which
had closed with the admonition, *‘ Three (3) writeups will be cause
for termination.””’
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Cadorna issued nearly identical memos the same day to or-
ganizers Agdaian, Barragan, and Streeter. Explaining her rea-
son for including Marroquin as a target for such a memo,
Cadorna testified that Marroquin had recently submitted a To
Do list that contained only his name and the notation, ‘‘PB,”’
meaning ‘‘Phone Bank,”” which caused her to tell him during
their meeting that she was ‘‘surprised that he would turn in
something like that to me.”” She recalled further that even
though she had ‘‘left a lot of openings [for Marroquin] to
give [her] an explanation,”” he was not ‘‘interactive’’ during
this session; instead, ‘‘[h]e just shrugged his shoulders and
he said, ‘I'll just do another one.””’ Marroquin does not con-
test any of this. In the circumstances, | cannot find that
Cadorna's explanation for issuing such a memo to Marroquin
was merely pretextuous. Indeed, | find it quite plausible that
Cadorna would interpret Marroquin’s having submitted a su-
perficial work plan, and his shrugging reaction to her criti-
cisms of it, as further signs of his flagging enthusiasm and
indifference to supervisory efforts to get him to shape up.

(3) July 16 ‘*Final Warning'’ sessions and
their antecedents

As | will elaborate below, the events of Friday, July 16
involved three distinct ‘‘meetings'’: First, Cadorna met with
Marroquin in a private corrective session; next, Cadorna
went to McFadden and announced that she had ‘‘had it”
with Marroquin, and intended to fire him right now, a state-
ment that caused McFadden immediately to instruct Cadorna
that she would do no such thing; and next, McFadden and
Cadorna met directly with Marroquin for a ‘‘final warning’’
session, a session that Stewart joined, at McFadden's sugges-
tion. These events—especidly those in the latter meeting—
were summarized in a ‘‘Final Warning on Work Perform-
ance’’ memo written by Cadorna and delivered to Marroquin
later that day. The memo is lengthy, and much of it is
couched in summary terms, but its significance could not
have been lost on Marroquin, for at its conclusion, Cadorna
had written,

You have until the end of July to change your attitude,
get on with the program, and apply the skills that you
have learned as an experienced union organizer. If
within the next two and a half weeks, nothing has
changed, you will be terminated.

The background associated with Marroquin’s ‘‘Final
Warning'' deserves attention, but it is not easy to narrate, be-
cause much of it is sketchy. Cadorna’s testimony, not a
model of clarity, is nevertheless the most comprehensive one,
and Marroquin does not appear to deny any of the elements
in Cadorna’s testimony that refer to the face-to-face trans-
actions with Marroquin that day. Moreover, McFadden and
Stewart’s more fragmentary testimony tends to corroborate
Cadorna about those events in which they participated. Ac-
cordingly, | rely chiefly on Cadorna for findings below about
her own initial meeting with Marroquin alone, and | rely on
a blending of the harmonious features of Cadornd's, Stew-
art’s, Marroquin’s, and McFadden’s recollections for findings
about what happened in the ensuing meetings.

About 10 am., Cadorna caled Marroquin into an office,
where she then ‘‘expressed [her] frustration because, again,
after receiving a memo regarding submitting his work plan

and being specific, just the next day and the following day
thereafter [Marroquin] continued to function in the same
manner as if nothing was ever raised with him as an issue.”’
(Although it is not certain what Cadorna was referring to
here, it appears from the ‘‘Final Warning”” memo that
Cadorna prepared later that day that she was charging spe-
cificaly that, notwithstanding Cadorna's July 12 memo,
Marroquin had not turned in a ‘‘work plan’’ in advance of
his activities on July 13 or July 14.119) In any case, Cadorna
testified that in a *‘frank discussion’’ that followed her intro-
ductory expressions of frustration, Marroquin repeatedly con-
fessed his disenchantment with the job, remarking variously
that coming to the office was making him ‘‘sick,”” and that
he felt ‘‘frustrated,’”” and that he no longer had ‘‘passion’’
for his work. Eventually, Cadorna ‘‘dismissed’”” Marroquin
from her office, saying as she did so, ‘‘I’'m going to speak
to Ophelia McFadden and make a recommendation for your
termination, Julio.”” Marroquin merely ‘‘shrugged his shoul-
ders and went back to his desk.”’

Cadorna then went to McFadden’s office and told her that
she had ‘‘had it with Julio,”” and intended to fire him. In this
regard, she told McFadden that Marroquin's ‘‘interest is just
not in the work, and we can’t move a program when an or-
ganizer is just not with it.”” McFadden countermanded this
and instructed Cadorna instead to bring Marroquin back into
her office, telling Cadorna that she also wanted to bring in
Stewart, in the hope that his presence might have a positive
effect on Marroquin’'s attitude. (McFadden separately ex-
plained that she felt that Marroquin ‘*may have had a prob-
lem with [a] female supervising him,”’ and therefore wanted
Stewart involved, because he was a ‘‘man,”” who might be
able to ‘‘have a man to man conversation with [Marroquin]
in our presence and this maybe would help him.””)

Marroquin and Stewart were then summoned to
McFadden’s office, where they joined Cadorna and McFad-

119Thus, in the ‘“‘Finad Warning’”” memo (R. Exh. 17), Cadorna
specifically charged that Marroquin had not submitted a ‘‘work
plan” on ‘‘Tuesday, July 13,"" and that when she checked again on
“*‘Wednesday, July 14, at the end of the day,”” Marroquin's work
plan till had not been submitted, even though al the other organiz-
ers had submitted theirs. However, Marroquin testified summarily
(Tr. 595:22-596:7) that he had, in fact, submitted work plans ‘‘on’’
the following dates: July 12-16 and 19-20. And his work plans
bearing those date entries (in Marroguin’s handwriting) were re-
ceived into evidence (G.C. Exhs. 26-32) without objection. Despite
this evidence, which seemingly contradicts assertions in Cadorna's
memo, | retain substantial doubt that Marroquin submitted those
work plans on the dates he said he did. For one thing, each time
the General Counsel asked him if he had submitted a work plan
‘‘on’’ a certain date, Marroquin answered, ‘‘Yes,’’ in automatic
tones, and without further particularization. For another, the exhibits
just mentioned, unlike many other work plans introduced by the
General Counsel, contain no entry reflecting when Marroquin’'s su-
pervisor supposedly received or reviewed them, nor any other entries
indicating that a supervisor had, in fact, received them. Moreover,
on brief, the General Counsel does not challenge Cadorna's recorded
assertions about Marroquin’s missing work plans; rather, he argues
(unpersuasively) that Marroquin was again the victim here of dispar-
ate treatment. In al the circumstances, while | confess that | remain
doubtful about the accuracy of Cadorna's recorded assertions about
missing work plans, | would not find that those assertions were sim-
ply fase, for | remain equaly doubtful as to the actua timing of
Marroquin’s submission of work plans in the period July 12 through
20.
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den.120 During the meeting that followed, Cadorna com-
plained about Marroquin’s poor attitude, and his failure to
complete and promptly submit the paperwork required of all
the other organizers. McFadden asked Marroquin ‘‘what was
wrong.”” Marroquin replied (crediting Cadorna here, whose
account is echoed in part by each of the other participants)
that **he didn’'t like what was happening in the office,’”’ and
had ‘‘lost interest,”” and ‘‘really didn't like to do this work
anymore.”’” (In this latter regard, it appears that Marroguin
aso explained that developments in the office associated
with the Union's campaign had soured him on his job.121)
Crediting Cadorna, McFadden replied that she saw
Marroquin as dtill having ‘‘a lot of potential,”” but that ‘‘we
needed to put a lot of things behind us,’”’ and asked him if
he “‘felt’’ that he could ‘‘put it behind him and move for-
ward with the program.”’122 According to Cadorna,
Marroquin eventually appeared to respond ‘‘positively’’ to
the others' exhortations to achieve a turnaround in his atti-
tude and performance. But as | have previously found, the
meeting ended with an unmistakable warning to Marroquin
that he must improve quickly or face dismissal.

(4) July 19 session and memo

On Monday, July 19, Cadorna issued another memo, this
one addressed to both Marroquin and his then work partner,
Agdaian. There, Cadorna again purported to summarize a
meeting that day with those organizers in which she had reit-
erated the need for ‘‘daily work plans’ from them which
““must reflect and substantiate how [they] intend to spend
[their time] organizing homecare workers,”” and in which she
made certain suggestions as to how they might most profit-
ably direct their efforts. Marroquin admits that Cadorna had
communicated such instructions to him and Agdaian during
the meeting that had preceded the memo.

120 Marroquin uniquely testified that Stewart did not join the meet-
ing until some midpoint. Cadorna and Stewart testified that Stewart
was present throughout the meeting. | regard this conflict as unim-
portant, and | will not decide who was right.

121 Although no one distinctly so testified, Cadorna's ‘‘Fina
Warning”’ memo recites that Marroquin explained that his loss of
“‘enthusiasm’’ stemmed ‘‘‘from the gossiping and intrigues in the
office . . . [including] threats that people were going to do bad
things to the Union.”’ Because this is roughly consistent with
Marroquin’s own testimonial explanations for his admitted loss of
enthusiasm, | find it likely that he said what Cadorna quoted him
in the memo as saying.

122 Marroquin separately recalled that at some point he accused
McFadden, in substance, of picking on him because of his union ac-
tivities, and that McFadden stated in this connection (as Marroquin
recalled in his most deliberate recollection), that ‘‘[t]he only skills
that you have shown is that you are good at organizing the staff
here, but not organizing homecare workers.”” | find it likely that
McFadden made some such remark, quite probably in connection
with her statement that Marroquin had a *‘lot of potential.”” But for
reasons | have noted previously, | would not treat such a statement
as either an ‘‘impression of surveillance’’ violation nor as an unlaw-
fully coercive ‘‘instruction” that Marroquin must cease his organiz-
ing efforts for the Union. Rather, in context, | judge that Marroguin
would have apprehended that remark simply as an exhortation to
apply those same internal ‘‘organizing skills’ to the job he was
being paid to do. (And | note further in this regard that the com-
plaint does not alege that McFadden made any unlawful statement
during the July 16 meeting with Marroquin.)

The Respondent has offered no distinct evidence that
Marroquin had committed any further performance infrac-
tions that might have triggered this memo; | assume that he
had not, considering especially that a weekend had inter-
vened between the ‘‘Final Warning”’ memo and the memo
now in question. Rather, | interpret the July 19 memo as a
kind of ‘‘follow-up’’ exercise on Cadorna's part, intended to
impress on Marroquin, especially, that she would be watch-
ing him closely from now on.

(5) July 20 memo

Cadorna arrived at work on the morning of July 20 at
about 10:30 am. She soon discovered that Marroquin was
absent, and that he had not yet turned-in a work plan for the
day.123 Because she had no work plan for Marroquin, and
therefore had no idea where he might be or what he might
be doing, Cadorna instructed Fregoso to cal Marroquin
through the pager device he wore. When Marroquin got the
page, he caled the office and explained to either Fregoso or
to Cadorna (or perhaps to both) that he was being held up
because of another problem with his car. When he arrived
at work later, Cadorna gave him another memo, which she
had prepared in the interval; in this memo, she said:

After several discussions with you, followed with
memos, you still have not submitted a work plan today.
You were here last night until 8:00 p.m. | have repeat-
edly advised you to write a work plan before leaving
in the evening. This is [a] final warning. The next inci-
dent will constitute [sic] immediate termination.

You will also be docked for the 2-1/2 hours on the
morning of July 20 for failure to appear because you
have car problems. | have no messages or work plan
from you on my desk when | arrived in the office at
10:30 am. Instead, | had Josie Fregoso page you. Josie
mentioned that you called in but did not know when
you are expected to bein.

Marroquin does not contest any of the assertions in this
memo. Moreover, Marroquin admits (notwithstanding a pos-
sibly contrary interpretation of the last sentence in Cadorna’s
memo) that he had not caled-in to say he would be late
when he first encountered car problems; rather, he admits
that it was only after he was paged by Fregoso that he called
back and then reported his situation.124 On brief, the Genera
Counsel dismisses Marroquin’s absence, and his falure to
call-in before being paged as ‘‘isolated’’ incidents.125 And as
to Marroquin’s failure to have submitted his work plan be-
fore leaving the office the previous evening, the prosecutor
argues that Cadorna was ‘‘applying a different standard to

123As | have previously noted, Marroquin testified that he did, in
fact turn in a work plan for his July 20 activities (purportedly, G.C.
Exh. 32), and that he did so ‘‘on” July 20. However, because of
my earlier noted doubts about at least the timing of Marroquin’s sub-
mission of this work plan, | would credit Cadorna that Marroquin
had not submitted such a plan by 10:30 am. on July 20.

124Tr. 568:7-16. (Incidentally, considering Marroquin's admission,
| would interpret the last sentence of Cadorna's memo as reflecting
information she got from Fregoso after Marroquin had returned the
page, and possibly before Cadorna got on the phone to hear his ex-
planation for his absence.)

125G.C. Br. 68.
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Marroquin as to the timing of the submission of his ‘To Do
Lists,”” in that she was requiring him to submit his work
plan on the eve of the next day’'s activities, whereas she
more typically alowed other organizers to submit their work
plans the ‘‘first thing in the morning’’ of the day of their
planned activities. Moreover, the General Counsel argues that
where Marroquin was unavoidably delayed by his car trou-
bles that morning, it was unreasonable—and evidence of un-
lawful discrimination—for Cadorna to have written this
memo without waiting for Marroquin to get to the office, and
without then giving him a further ‘‘opportunity’’ to prepare
and submit his work plan for the day.126

These arguments again strike me as obtuse. While the
record would allow a finding that Cadorna tolerated it when
organizers would sometimes wait until their morning arrivals
at the office to fill out their To Do lists for the day, this is
a relatively trivial fact, because it ignores that by July 20,
Marroquin occupied a rather distinct status, as the only orga
nizer who by then had received an unmistakable *‘final warn-
ing”’ and a threat of termination for failure to demonstrate
quick improvement. Neither had any of the other organizers
told their supervisors that coming to work was making them
‘“*sick,’”” or that they intended to ‘‘quit.’’ Thus, | don't find
it surprising, much less evidence of unlawful disparity in
treatment that Cadorna, after July 16, was holding Marroquin
to a perhaps stricter ‘‘standard as to the timing of the sub-
mission of his **To Do Lists’ Neither is it surprising, con-
sidering Marroquin’s recent statement that coming to work
was making him ‘“‘sick,”” and that he ‘‘really didn't like to
do this work anymore,”’ that Cadorna would become espe-
cialy exercised when neither Marroquin nor his work plan
could be found when she arrived at the office at 10:30 am.
on July 20. And again, | think the General Counsel goes be-
yond obtuseness into the realm of coyness when he attacks
Cadorna for failing to give Marroquin the ‘‘opportunity’’ to
submit a work plan for July 20 before writing the above
memo. For this latter argument ignores Cadorna’s testimony
that Marroquin did not submit a work plan even after he ar-
rived at work on July 20, and that indeed, he did not submit
one the next morning either.127

(6) July 21 termination

Cadorna fired Marroquin the next morning. The gist of her
explanation is that, even though she saw Marroquin's de-
faults on July 20 as indications of his ‘‘incorrigib[ility]"’ and
hopelessdy ‘‘insubordinate’’ attitude, she nevertheless with-
held acting on these assessments that day, hoping that he
might come across with his tardy work plan sometime later
that day. (In this regard, Cadorna affirmed that if Marroquin
had done so, he could have ‘‘skated’’ a little while longer
at least.) But when Marroquin still had not submitted a work
plan the next morning, Cadorna says that she became satis-
fied that she must act on her July 20 judgments, and there-
fore she wrote a termination memo, which concluded with
these sentences:

126]d. at 25, fn. 24; p. 26.

127Tr. 890:19-892:8. And again, athough Marroquin testified
summarily that he did submit work plans ‘‘on,’”’ respectively, July
19 and 20 (purportedly, G.C. Exhs. 31 and 32), | doubt him as to
the timing of his submission of those work plans.

After nine (9) months of employment, it is evident
that you do not have the desire to succeed, and we can
ill afford to retain you.

You are hereby terminated as of today. You can pick
up your check today at 4 p.m.128

After composing this memo, Cadorna showed it to McFad-
den. This time, McFadden did not oppose her decision. With
the way thus cleared, Cadorna then summoned Marroquin,
handed him her memo, and told him he was through.

I am not fully persuaded by Cadorna's rather uneven ex-
planations of why she did not simply fire Marroquin on July
20, but waited until the next day to do so. However, | am
satisfied that Marroquin’s failure to have submitted a July 20
work plan before leaving work on July 19, joined to his non-
appearance on the morning of July 20, would alone be
enough to have reasonably caused Cadorna to judge that
Marroguin was beyond redemption. Therefore, my doubts
about the precise reasons why Marroquin was not fired until
July 21 would not alter my overall judgment that by the time
he was fired, Marroquin had clearly demonstrated a kind of
defeatism and indifference to the strict probationary terms
under which he was then working that would plausibly ac-
count for his dismissal.129

b. Concluding discussion

A central contention in the Respondent’s defense to all of
its actions against Marroquin is that each was prompted by
Marroquin’s steadily worsening ‘‘attitude’’ toward his job,
and his continuing unwillingness to follow directions from
his supervisors that were intended to get him to achieve a
““turnaround.”” The evidence summarized thus far lends
much substance to this defense: Thus, Marroquin admits that
he had lost *‘enthusiasm’” or ‘‘passion’” for his work during
the period in question, and that he confessed those feelings
to his supervisors in vivid terms during meetings near the be-
ginning of this period and near the end of it. In addition,
Marroquin has admitted in general terms that his ‘‘perform-
ance’’ was suffering during that same period.

Moreover, insofar as the Generd has clamed that
Marroquin’s emergence in late May as a union supporter was
what caused the Respondent to concoct a scheme to fire him
as soon as his personnel file could be larded with enough
“‘warnings,’’ such a claim is severely hampered by an obvi-
ous counter-explanation for the Respondent’s issuance of
these memos—Marroquin’s announcement on June 9 of his
disposition to ‘‘quit,”” and of his loss of ‘‘trust and con-
fidence'’ in the possibility of a ‘‘good working relationship.”’
For those statements alone reasonably might have been ex-
pected to trigger closer scrutiny of his performance there-
after, and to have brought about the very ‘‘constant

128 The balance of the memo is couched in similarly conclusionary
terms, and amounts to a rehashing of previous criticisms leveled
against Marroquin.

129 Moreover, even if Cadorna testified inaccurately when she said
that Marroguin had not submitted a work plan at al on July 20, nor
on the morning of July 21, such inaccuracies would not be enough
to cause me to reinterpret all of the Respondent’s preceding actions
against Marroquin as merely sham behavior, participated in variously
by Freeland, Cadorna, McFadden, and Stewart, to camouflage a mu-
tual scheme from the beginning to get rid of Marroquin because of
his union activities.
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counselfing] and attention’’ that Marroquin unconvincingly
blamed for his increasingly reduced enthusiasm and ability to
“‘produce.’’ 130 And although the record does not clearly
show this, it at least contains threads of support for the Gen-
eral Counsel’s claim that Freeland and Cadorna began on and
after June 28 to watch Marroquin more closely, and to judge
his work with an increasingly skeptical eye. But even if this
is true, | think such management attentions are more easily
explained on this record as products of Marroquin’s own
self-damning declarations of his profound dissatisfaction with
his job than as acts done in implementation of a supposed
scheme to get rid of Marroquin because of his support for
the Union.

In reaching this latter judgment, which emphasizes
Marroquin’s declarations at the June 9 meeting as a plausible
and innocent explanation for the Respondent’s critical atten-
tion to his work after that date, | am especially influenced
by the unique characteristics of the Respondent’s business
operation and of Marroquin’s role within it. On this record,
the Respondent’s ‘‘organizing’’ business is hard to distin-
guish from that of any commercial sales operation that uses
telemarketing to generate customer ‘‘leads,”’ and home visits
to ‘‘close’” the sde. And although the analogy between the
organizers jobs and the jobs of commercia telemarketing
salespeople does not hold up in al of its particulars,13! |
nevertheless regard it as an apt one—especially when it
comes to understanding the likely standards that the Re-
spondent would expect the organizers to meet, and the kinds
of performance or ‘‘attitude’’ problems that might likely
arouse the concern of an employer running an operation like
the Respondent’s. Pursuing this reasoning, | return to the
events in the June 9 meeting, which again reveal paralels
with events that might be expected to transpire in a hypo-
thetical meeting conducted at a critical phase of a high-stakes
sales campaign. Thus, Stewart (the ‘‘national sales director’’
for purposes of analogy) combined exhortations to the orga-
nizers to produce ‘‘results’ with veiled threats that their fail-
ure could cause the party subsidizing the campaign to with-
draw from further investment in the campaign, an action that
would surely doom the jobs of the organizers. Predictably, at
least one organizer, Barragan, reacted as salespeople often do
in such settings, by pointing fingers of blame in other direc-
tions. However, Barragan's reactions seem to have been ex-
pressed rather cautiously, and were balanced with arguably
“‘constructive’’ suggestions, perhaps out of a recognition that
‘‘positive attitude,”” and ‘‘team spirit’”’ are qualities that are
indispensable to an organizer/salesperson’s effectiveness and
value to the employer. And it is with this latter point in mind
that | judge that Marroquin’s remarks at the June 9 meet-
ing—especially his statement that he was ‘‘ready to quit’’—

130| have aready noted that in blaming his reduced enthusiasm
and performance on the Respondent’s ‘* constant counsel[ing] and at-
tention,”” Marroquin to some extent has put the cart before the horse,
for his June 9 statements betray that his demoralization had begun
well before June 28.

131 Thus, unlike persons who use the telephone and followup visits
to generate sales of, say, insurance, or bonds, or auminum siding,
the Respondent’s organizers do not receive any ‘‘commissions’
when they sign up a new member on checkoff. Rather, they receive
a flat salary, one that is heavily subsidized by SEIU, which, through
Stewart, establishes the goals and quotas they are expected to satisfy
to justify SEIU’s subsidies of their pay.

were uniquely self-destructive, in that they would likely
arouse strong doubt in his supervisors' minds about his fur-
ther value to the program.132

Thus, | find it plausible that first Freeland, and later
Cadorna, who themselves operated under especially intense
pressure in late June and thereafter to prod the organizers
and get results from them, would have fixed on Marroquin’s
uniquely expressed disgruntlement as a major obstacle, even
a threat, to their personal success in performing their func-
tions as ‘‘sales supervisors,’ and would have behaved as
they did towards Marroquin for those reasons alone. And es-
pecialy after Freeland’s departure made Cadorna directly re-
sponsible for the organizers' performance, | do not find it re-
markable that she would try to insulate herself from potential
criticism from above by perhaps more zealously ‘‘document-
ing’’ her critiques of and warnings to Marroquin.133 More-
over, with Cadorna’s own job to some extent riding on her
ability to get results from the organizers in the form of 1100
new members by the end of July, and with Marroquin as the
most visibly ‘‘negative’’ force she would have to overcome
to ensure that this quota was met, | find it likely that even
small or indistinct infractions by Marroquin would have
taken on greater significance to Cadorna, especially when he
combined them with an ongoing, shrugging indifference to
Cadorna’s verbal and written criticisms. And considering that
Marroquin admittedly complained to Cadorna on July 16 that
coming to work was making him sick, | regard it as probable
that this alone—apart from whatever particular problem or
problems had caused Cadorna to meet with Marroquin that
day—would have caused Cadorna to judge that it would be

132|n Pacesetter Corp., 307 NLRB 514 (1992), involving a tele-
marketing operation and other circumstances that | regard as closely
analogous to those presented in this case, the Board approved my
finding that the employer did not violate the Act by firing Iwerson,
a phone salesman who was the leading in-house organizer in a union
drive during which the employer had committed many violations of
Sec. 8(a)(1). | judged (id. at 522) that Iwerson's ‘‘[recently] an-
nounced decision to locate another job, coupled to his recent per-
formance decline . . . genuinely and alone formed the basis for [the
employer’'s] decision to fire him.”” On the same page | noted that
“‘enthusiasm’’ was a sine qua non of lwerson’s job, and that ‘‘em-
ployers of such salespersons are quick to fire sales personnel who
do not consistently carry their own weight in the organization, and
particularly so when they no longer show any rea enthusiasm for
the job, such as by complaining that they aren’t earning enough, and
intend to seek work elsewhere.”’

133 Again, considering Marroquin’s unique circumstances, | do not
find it significant that the General Counsel has been able to cite
(G.C. Br. 21, fns. 19, 20) a few examples arguably showing that cer-
tain other organizers were occasionally being treated more leniently
when it came to their performance of paperwork duties in the June—
July period.

The Genera Counsel’s claim of ‘‘disparate treatment’’ derives
mainly from Cadorna's admissions or near-admissions that certain
To Do lists completed by other organizers were in some way ‘‘in-
complete,’” but that she nevertheless did not call these organizers in
for special warnings or write them up for such derelictions. | note
that the list of organizers whose defaults were thus arguably ‘‘toler-
ated’’ by Cadorna included some who were visibly identified with
the Union's cause, such as Rudy Barragan and Aram Agdaian. And
this strongly suggests that whatever ‘‘disparity’’ in treatment was
going on as between Marroquin and other organizers was influenced
by considerations that had nothing to do with their respective atti-
tudes towards the Union.
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futile to try to coax any further improvement from
Marroquin, and for that reason, to have recommended his
dismissal to McFadden. And finaly, athough McFadden had
insisted on July 16 that Marroquin be given a ** man-to-man’’
pep tak by Stewart, and then a ‘‘fina’’ chance to improve
himself, it could be expected that Cadorna, in the period July
16-21, would require little in the way of further evidence of
Marroquin’s incorrigibility before she would return to
McFadden, as she did on July 21, with an even more vigor-
ous recommendation to fire Marroquin. Thus, | judge it like-
ly that when Cadorna could find neither Marroquin nor his
work plan when she arrived at the office on July 20, and
then was forced to page Marroquin to determine that he was
again claiming car troubles as his excuse, she, and in turn,
McFadden would find in those circumstances sufficient rea
son to judge that the Respondent could no longer ‘*afford to
retain’’ him.

| thus conclude as a matter of law that the Respondent
committed no violations of the Act by issuing writeups to
Marroquin or by discharging him, and | will therefore dis-
miss al counts in the complaint that allege to the contrary.

2. Mynatt

In his midtrial amendments to the complaint, the General
Counsel now charges that the Respondent committed acts of
unlawful discrimination under Section 8(a)(3) when it issued
three corrective memos to Mynatt in June, when it extended
her probationary period on August 24, and when it issued
three additional corrective memos to her in November. The
General Counsel has further alleged that the November warn-
ings were intended to punish Mynatt for having given testi-
mony for the prosecution, and therefore, that each of them
violated Section 8(a)(4). For reasons | explain below, | judge
that the General Counsel has not established a prima facie
case that unlawful motives tainted any of the actions taken
against Mynatt that are now in question. This judgment
would make it unnecessary to examine the facts surrounding
Mynatt's treatment in greater detail. However, to avoid
delays that would inevitably result if a reviewing body were
to disagree with this threshold judgment and then remand the
case, | will aso review the details more closely, and will
analyze them for the most part as if the General Counsel had
satisfied the prosecution’s burden of persuasion that unlawful
motives figured in the Respondent’s actions against Mynatt.
I will nevertheless conclude that the Respondent met its re-
buttal burden under Wright Line of ‘‘demonstrating’’ that it
would have taken the same actions without regard to
Mynatt’s association with the Union, or her having testified
for the prosecution.

As | have found, Mynatt's working relationship with
McFadden and other of her supervisors had already become
rather severely strained in early March, during Mynatt’s first
month on the job, and well before the Union's appearance
on the scene. Thus, Mynatt admits that in an early March ar-
gument with McFadden, she had defiantly chalenged
McFadden’s authority over her, and had tauntingly declared
to McFadden, in substance, that she was responsible only to
Stewart. And during the same early March period, she had
further irritated both Freeland and McFadden by appealing to
SEIU for a loan to attend her brother’s funeral, after having
been turned-down at the local level. Then, thwarted in this
request, she had filed and maintained a claim for 3 days be-

reavement pay, but had dodged Freeland's efforts, first re-
corded in a March 16 memo, to get her to document that she
had, in fact, traveled to the funeral, which, in fact, she had
not done. | have further explained why | do not believe
Mynatt’'s testimony about certain supposed one-on-one con-
versations with McFadden, and why, more generaly, | would
not accept her word alone on any contested matter. In addi-
tion, | have explained why | do not believe her various
claims that she had become associated with the Union's
cause in June. Finally, | have noted that the only credible
evidence that might be relied on to establish that the Re-
spondent’s agents ever perceived Mynatt as a Union sup-
porter is the fact that she was one of severa organizers who
received subpoenas from the Union on July 19.

In the light of these findings, | judge first that the General
Counsel failed to establish a prima facie case that unlawful
motives tainted Freeland's issuance to Mynatt of the three
memos in June, for even assuming, arguendo, that Mynatt
had somehow begun to identify with the Union's cause in
June, there is no credible evidence that the Respondent knew
of this in June. | judge further that, even though the Re-
spondent knew on July 19 that Mynatt had gotten a subpoena
from the Union, and then extended Mynatt’s probationary pe-
riod on August 24, this set of facts would establish only the
most tenuous and empirically dubious basis for a finding that
the former influenced the latter.234 And it obviously becomes
even more dubious as an empirical matter to suppose that her
receipt of the subpoena in July somehow was a motivating
factor in the Respondent’s issuance to her of the three addi-
tional warnings in November. Moreover, for essentialy simi-
lar reasons, | judge that the mere fact that Mynatt's testi-
mony preceded her receipt of three warnings in November
was not enough to warrant an inference that the former was
a motivating factor in the latter. Accordingly, | would dis-
miss all of the 8(a)(3) and (4) attacks on the Respondent’s
treatment of Mynatt for want of a prima facie case.

However, | will describe in the next section the cir-
cumstances surrounding each of the warnings Mynatt re-
ceived, and will explain my aternative judgment that the Re-
spondent would have issued them in any case, for reasons
that do not implicate the Act.

a. June memos

It is central to the General Counsel’s theory of prosecution
that McFadden’s resentment of Mynatt’s having *‘announced
to McFadden . . . on May 26 that Mynatt supported the

134To judge that the General Counsel made out a prima facie case
of unlawful discrimination in the extension of Mynatt's probationary
period, | would be required to borrow rather heavily on the evidence
of the Respondent’s antiunion animus revealed in the period May 5—
21, then presume, in the light of that animus, that when the Re-
spondent learned on July 19 that Mynatt, among others, had been
subpoenaed by the Union, Mynatt would become the likely target for
retaliatory treatment, then presume further that any action taken
against Mynatt thereafter by the Respondent was a manifestation of
union-hostile retaliation against her. We know that post hoc, ergo
propter hoc involves a logical fallacy, even though such reasoning
may lead us to empiricaly valid results in given instances. Here, |
think it pushes post hoc, ergo propter hoc beyond even its empirical
limits to presume that the extension of Mynatt's probationary status
traced from the Respondent’s awareness that she was one of severa
organizers who had received a subpoena from the Union.



1090 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

Union’” was what caused the Respondent to issue three
warnings to Mynatt in June.13> However, | have already dis-
credited Mynatt as to the supposed ‘‘May 26 meeting,”’ and
this clearly dooms the General Counsel’s theory of violation.
Nevertheless, because the Respondent’s warnings to Mynatt
in June were again invoked when the Respondent extended
her probation in August, by which time the Respondent ad-
mittedly knew at least that Mynatt had been subpoenaed by
the Union, | will spell out the details associated with the
“*June warnings.”’

(1) June 1 warning for failure to call in

On the evening of June 1, Freeland issued a memo to
Mynatt captioned, ‘‘Written Warning.”” In substance, the
memo recapitulated Freeland’s personal remonstrations with
Mynatt that same evening over her ‘‘fail[ure] to cal the of-
fice once this morning and once this afternoon, concerning
[her] status and progress in following [her] appointment
schedule.”” The memo noted further that Mynatt had failed
to respond to five calls placed to her ‘‘beeper’” (pager). It
also recorded the excuses Mynatt had proffered to Free-
land—that she had ‘‘forgotten to take [her] beeper with
[her[,]’” that she had *‘tried to call the office just after 8:00
am., but no one answered the phonel[,]’’136 and that she was
unable to make her afternoon call because she had by then
““run out of coins for the pay phone.’” (On this latter point,
Freeland noted in his memo that he had told Mynatt she
could have called ‘*collect,”” and that Mynatt had replied that
it ““hadn’t occurred to her to do this.””)

Mynatt admits most of the facts recited in Freeland's
memo, and she does not directly dispute any of them. Nei-
ther does she dispute that organizers were generally expected
to make morning and afternoon ‘‘call-in’’ reports to the of-
fice. (It further appears to be undisputed, as Cadorna testi-
fied, that concern for the organizers safety while working in
dangerous neighborhoods was one of the Respondent’s rea
sons for having the call-in requirement.) In addition,
Mynatt’s admission that she had forgotten to take her beeper
with her could be expected not to have assuaged, but to have
aggravated Freeland's irritation when he had been unable to
page her to ascertain where she was and what she was doing.
(On this latter point, Mynatt summarily testified that ‘‘we
were not required to take beeperd[,]’”’ but she never offered
a persuasive basis for such testimony,137 and | don’t believe

135At p. 70 of his brief, under the topic heading, ‘*Union Activi-
ties, Knowledge, [and] Animus,”’ the General Counsel refers solely
to the supposed ‘‘May 26 meeting’’ between Mynatt and McFadden
as the record basis for the existence of these prima facie elements.

136|n his memo, Freeland had dismissed this explanation, noting
that, in fact, both he and organizer Streeter had been answering the
phone from 8 to 9 am.

137 Mynatt states that in arguing with Freeland on June 1, she told
Freeland that *‘[Rickman Jackson had not had a beeper for a whole
week, and he was never written up for having a beeper].”” On brief
the General Counsel appears to treat Mynatt's testimony about what
she said to Freeland about Jackson as proof that her out-of-court
statement to Freeland was (a) true, and (b) constitutes evidence of
“‘disparate treatment.” (G.C. Br. 29, fn. 25; p. 70.) However, where
Mynatt was never shown to have firsthand knowledge of the matters
asserted, her out-of-court statement to Freeland was classic hearsay,
and | give it no weight. Indeed, | regard her admitted statement to
Freeland about Jackson as simply one more example of her reflexive

her claim, which, in any case, missed the point that the mat-
ter of her beeper was seemingly incidental to the central crit-
icism Freeland was making—that she had not herself initi-
ated a call to the office to report her circumstances.) More-
over, Mynatt's excuse that she had ‘‘run out of coins’ was
plainly a lame one, and would have been reasonably so per-
ceived by Freeland, especially when she could have called
the office *“collect,”” if *‘'no coins’ had been the only reason
for her failure to cal the office in the afternoon. (In this lat-
ter regard, Mynatt testified that she argued to Freeland that
she had ‘‘learned in Seattle [that] it was against International
By-Laws to call collect.”” In fact, however, SEIU’s by-laws
contain no such prohibition, and McFadden credibly testified
that no such ‘“‘policy’’ existed.) | am persuaded that when
Mynatt admittedly argued with Freeland and offered quite
implausible and inadequate excuses for failing to do some-
thing she knew she was supposed to do—call in to the office
twice a day—she was simply giving the Respondent reason-
able grounds for questioning her reliability and her amenabil-
ity to supervision.

(2) June 11 warning concerning ‘* Office Protocol’’

Background: As | have found previously, Stewart had re-
minded al of the organizers during a staff meeting on June
9 that ‘‘David Freeland is the day to day supervisor, Wilma
Cadorna is the Staff Director, and Ophelia McFadden is the
Genera Manager,”” and he had specifically ‘‘directed staff to
operate within the structure of the administration.”” Despite
this, before work on the morning of June 10 or 11, Mynatt
had called Stewart at his room in a Los Angeles-area Holi-
day Inn, to deliver herself of various gripes against her su-
pervisors, especialy McFadden, and to seek his support for
certain claims she was then maintaining. One of the claims
she raised with Stewart was Freeland’s and McFadden’s op-
position to her request for 3 days pay to compensate her for
3 days she felt she should have been entitled to take off to
grieve her brother's passing in March. Another was
McFadden’s opposition to a wholly separate clam Mynatt
was also pressing, to be given a day’s pay in lieu of ‘‘com-
pensatory leave,”’ to which she felt entitled because of some
overtime work she had performed for SEIU while in Seattle
in April and May. More generaly, Mynatt admits that she
complained to Stewart that McFadden *‘treats everybody hor-
rible . . . and she walks on people. . . [and . . . she treats
us like dirt.”” (Moreover, for reasons previously noted, it ap-
pears that by this point, Mynatt was further aggrieved over
having been written-up by Stewart on June 1 for not ‘‘call-
ing-in.”’) Crediting harmonious elements in both Stewart’'s
and Mynatt’s accounts of this conversation, | find that Stew-
art reminded Mynatt that McFadden was her boss, and that
she should show more respect to McFadden, and told Mynatt
that he would not intervene concerning her bereavement pay
claim, but would ask McFadden to grant her claim for a
day’s pay in lieu of compensatory leave, because he agreed
that he (or perhaps some other SEIU agent) had given
Mynatt reason to believe that she would get ‘‘comp time”’
for having done some overtime work on SEIU’s behalf in
Seattle. After concluding this conversation, Stewart reported
the substance of Mynatt's grievances to McFadden, and per-

tendency to argue and complain of unfair discrimination whenever
she was subjected to supervisory criticism.
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suaded her to give Mynatt a day’s pay in lieu of compen-
satory leave.

Although McFadden acceded to Stewart’'s instruction to
pay Mynett for a days worth of overtime work she had per-
formed in Seattle, McFadden admittedly resented this latest
attempt by Mynatt to do another end-run around the local ad-
ministration, and it is apparent that Freeland did, too. For on
June 11, Freeland issued another memo to Mynatt, this one
captioned, ‘* Office Protocol.”” In that memo, Freeland again
reminded Mynatt who her bosses were,138 and noted that her
‘‘communication with Mr. Stewart this morning was dis-
respectful to me and by extension the administration of Local
434B." He further instructed Mynatt that ‘‘[a]lnytime you
wish to meet or communicate with any of these officials, you
must ask and receive permission from me first[,]"” and closed
the memo with the warning that *‘[t]his conduct will not be
tolerated and you will be subject to termination in the fu-
ture.’””

On brief, the General Counsel avers that ‘‘the issuance of
[this] warning was merely pretextual in nature,’’ and ‘‘there-
fore’’ (as he reasons) ‘‘it was issued because of [Mynatt's]
protected activities.’’139 (Again, the ‘‘protected activities'’
the General Counsel refers to here are Mynatt's supposed
statements to McFadden in the supposed ‘‘May 26 meet-
ing.”’ 140 And again, my findings preclude reliance on such
a theory.) Moreover, the General Counsel’s charge of ‘‘pre-
text'”’ in the issuance of the June 11 warning itself suffers
from significant independent problems: Thus, in claiming
pretext, the Genera Counsel avers that Mynatt was
“‘understandabl[y]’’ ignorant of the Respondent’s ‘‘chain of
command,”’ and finds it significant, moreover, that no one
had ever previously ‘‘orally warned’’ Mynatt ‘‘not to speak
to Stewart directly.”” | think both points are nearly frivolous.
For one thing, | do not believe Mynatt for a moment when
she claims not to have understood as of June 10 or 11 what
the ‘‘chain of command’’ was. (Among other things, Stewart
had made this clear in his concluding statements at the June
9 meeting, supra.) Indeed, | think it far more reasonable on
this record to see in Mynatt's call to Stewart that Mynatt was
once again simply unwilling to accept that she must ‘* operate
within the structure of the administration.”” And given the
history of Mynatt’s argumentative and defiant stance towards
McFadden and Freeland, | find it not just plausible, but most
likely, that when Freeland and McFadden learned of
Mynatt’s appeals to Stewart, they would likewise see in such
action evidence that Mynatt was again being *‘ disrespectful’
of their authority, and needed a clear reminder, in the form
of awarning in writing, that from now on, Mynatt had better
acknowledge who her real bosses were, and stop complaining

138 Thus, Freeland stated in the memo’s first paragraph that, while
Stewart was the **Director of the SEIU Health Care Organizing De-
partment,”” McFadden was the Respondent’'s ‘‘General Manager,”’
Cadorna, was the Respondent’s ‘‘ Staff Director, and that Freeland
was the Respondent’s **Organizing Coordinator,” and as such, was
Mynatt's *‘immediate supervisor.”’

139G.C. Br. 71; see also id. at 70.

140The General Counsel does not contend that Mynatt's presenting
of her personal gripes to Stewart was itself activity protected by the
Act, or that the Respondent had no right to curb such behavior. And
because no such contention is made, | will not trouble to explain
why it would lack merit.

to Stewart whenever she felt aggrieved by her treatment at
the hands of the loca ‘‘administration.”’

(3) June 24 ultimatum memo

In this memo, captioned ‘‘Compensation Day and Be-
reavement Leave,”’ Freeland told Mynatt that, ‘‘after receiv-
ing instructions from Dan Stewart, you will be paid for one
compensation day.”’ He further offered, ‘‘for the third time,”’
to pay her for ‘‘three (3) days of bereavement leave upon
proof of your attendance at the funeral in Arkansas, such as
an airline ticket in your name and a copy of the death certifi-
cate or a program from the mortuary.”” He closed this memo
with the following admonition,

You have until tomorrow to produce this proof or the
matter becomes forever moot[,] and any further discus-
sion of this matter with anyone associated with your
work while employed by this union after this day, will
result in your immediate suspension for insubordination.

As | have previously found, Freeland had been demanding
proof of Mynatt's ‘‘attendance’’ at her brother’s funeral since
a least March 16, and Mynatt had been evading this demand
for several months, apparently because she was unwilling to
admit that she had not actualy attended the funeral. But nei-
ther had she allowed the matter to drop; instead, she had
continued to gripe in June to Stewart (among others) about
the Respondent’s refusal to pay this claim. Considering all
this, | do not find it surprising that Freeland would have long
since found Mynatt's complaining to be excessive and dis-
ruptive, and for this reason alone, would have issued to
Mynatt on June 24 what amounted to an ultimatum to ‘‘put
up or shut up’’ concerning her bereavement pay claim.

b. Extension of probation in August

On August 24, roughly coinciding with Mynatt's having
completed 6 months on the job, Cadorna advised Mynatt by
memo that her probationary status would be extended for an-
other 3 months. The memo stated at the outset that Mynatt's
“‘productivity has been inconsistent][,] at best,”” but acknowl-
edged that this was ‘‘due to a number of circumstances. For
example, out of state project assignments, bereavement leave,
sick time off and car problems.’’ In the next paragraph,
Cadorna observed, moreover, ‘‘You have proven [sic] that
you can do your assignments and accomplish your goals, re-
flected in the June 7th to July 29th organizing drive in which
you recruited the most members.”” However, in the final
paragraphs, under the caption, ‘‘Areas That Need Improve-
ment,”’ Cadorna wrote as follows:

During your six (6) months of employment, you
have been disciplined for belligerent behavior towards
the administration, disrespecting the General Manager,
bypassing administrative lines to resolve problems, at-
tempting to supervise and/or meddle in other organiz-
ers affairs, not going through appropriate administra-
tive channels to resolve conflicts with other staff mem-
bers, [and] easily losing your temper which has alien-
ated you from the magjority of the staff members. When
these issues are raised with you by the administration,
you become argumentative[,] which makes it very dif-
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ficult to supervise you and work with you to help you
correct the above behavioral problems.

In summation, I'm extending your probation in order
to allow you to work on the issues I've stated above.
I will review your overall work performance based on
your improvement on the above areas on November 15,
1993.

Considering my earlier findings, | don’t think Cadorna's
judgments require extended discussion. It appears on the face
of her memo that Cadorna felt that Mynatt ‘‘needed im-
provement’”’ when it came to her argumentative and dis-
respectful attitude and behavior towards the local ‘*adminis-
tration”” and her fellow workers, but that Cadorna was pre-
pared to give Mynatt another three months to ‘‘work on’’
these “‘behavioral problems,”” before Cadorna would make
any final judgment about Mynatt's suitability for retention.
From my previous findings, it is plain that Mynatt had, in-
deed, displayed ‘‘belligerence’”” and *‘disrespect’’ for her su-
pervisors, and had been ‘‘argumentative’’ in cases where her
supervisors had challenged her actions or defaults. Moreover,
both Cadorna and Mynatt, athough disagreeing about par-
ticulars, at least agree that Mynatt had gotten into disputes
with her fellow workers that had required Cadorna to inter-
vene. (Cadorna described instances of conflict between
Mynatt and three organizers—Rickman Jackson, Noel Sam-
uel, and Frank Streeter, and Mynatt admits to having had
run-ins with both Jackson14l and Samuel,142 athough she
claims not to recall having had any problem with Streeter.)
Moreover, while Mynatt predictably blamed the other orga
nizers for having ‘‘started’”’ the dispute in each instance, or
for having treated her rudely and/or explosively, it is easy on

141 Mynatt agrees that a loud and angry exchange developed be-
tween herself and Jackson in early or mid-June, after Mynatt had
questioned Jackson about his early departure from the office (a de-
parture that Cadorna had authorized, athough Mynatt apparently did
not know this at the time). Mynatt and Cadorna agree that Cadorna,
overhearing the fracas, caled Mynatt into an office and explained
she had authorized Jackson's departure, and reminded Mynatt that
she was not Jackson's ‘‘supervisor,”’ and therefore, she had been out
of line in thus criticizing Jackson. Further, as Mynatt acknowledges,
McFadden herself had upbraided Mynatt in the June 18 organizers
meeting for her behavior towards Jackson. (In this regard, the min-
utes of the June 18 meeting record that McFadden had *‘ cautioned’’
Mynatt that she must ‘‘curtail her uncontrollable outbursts toward
other staff members,’”’ citing ‘‘an incident that had occurred with
Rickman Jackson,”” and ‘‘advised Burnell that this type of behavior
will not be tolerated.’”’)

142Mynatt testified that in August, after she had not attended a
rally that the other organizers had attended, Samuel asked her in the
presence of other organizers why she hadn't been at the rally. Her
account of what happened thereafter includes admissions that she
took offense over what she characterized as ‘‘rude’’ behavior on
Samuel’s part, and that she rebuked Samuel for his rudeness, and
told him that he had no business questioning her, which led to addi-
tional argumentation between them. Stung by this exchange, Mynatt
admittedly then went to Cadorna and asked her to deliver a rebuke
to Samuel. Although Mynatt found Cadorna disturbingly unreceptive,
she concedes that Cadorna agreed finally to talk to Samuel, and later
returned and presented Samuel’s side of the story to Mynatt. Admit-
tedly unmollified by Cadorna's intervention, Mynatt states that she
then sought out Samuel directly, seeking an ‘‘apology’’ for his
“‘rudeness,”” which merely served to revive the origina argument
between them.

this record to believe that Cadorna, for reasons quite unre-
lated to any pro-union sympathies she may have assumed
that Mynatt held, would have seen Mynatt—not the other or-
ganizers—as the probable source of such conflicts. Thus, |
find, in sum, that Cadorna would have extended Mynatt's
probationary period for the very reasons she set forth in her
memo, without regard to Mynatt's (largely invisible) associa-
tion with the Union.

¢. November memos

(1) November 8 criticism for no-show at Chavez raly

Background: All the organizers save Mynatt participated in
araly and march held in Los Angeles on Saturday, Novem-
ber 6, to honor the memory of Cesar Chavez, the founder of
the United Farm Workers Union, who had recently died. (By
al accounts, including Mynatt’s, the Chavez rally was to be
a maor event, and organizer Rudy Barragan, with
McFadden's blessing, had been planning and coordinating
the attendance of the organizers, and had been urging the or-
ganizers to get members from various racia and ethnic com-
munities to appear and march under the Respondent’s banner
a the event.) On November 4, in a brief memo to ‘‘All Or-
ganizers,”’ Cadorna had published the final instructions and
arrangements for the event, as follows:

You must submit to Rludy] Barragan, a list of union
members that will be attending the November 6th
march. Please inform all persons needing transportation,
that they must report to the 434B office no later than
1pm.

Mynatt, under subpoena by the General Counsel, had been
in attendance at this trial all day on November 4 and 5, and
therefore she had not seen Cadorna’'s memo, but she admit-
tedly knew about and intended to participate in the raly.
However, as she explained on the witness stand, her intention
to attend was frustrated by last-minute car problems. And she
admitted further that she did not call anyone to advise that
she wouldn’t be able to get to the rally.

On Monday, November 8, Cadorna questioned Mynatt
about her absence from the rally, and Mynatt offered the car
problem explanation. Later that day, Cadorna prepared the
following handwritten memo to Mynatt, which she gave to
Mynatt on the morning of November 9:

| spoke to you today regarding your absence at the
Cesar Chavez march and rally. If you had car problems,
then you should have paged me and/or leave [sic] a
message on the office voice mail. If you couldn’'t reach
me, you could have paged other staff organizers around
1:00 p.m. since this was the time we were all meeting
in the office.

This is the last time that | will cal your attention to
this matter.

Also, you need to resolve your constant car trouble.

Mynatt testified that she was unaware that her attendance
a the raly was ‘“‘mandatory.”” Her point, apparently, was
that she saw it as no hig dea if she missed the raly, and
therefore, she saw no need to try to find another ride to the
raly, or even to cal in to the office to report her intended
absence. On brief, to support the claim that unlawful motives
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caused Cadorna to write the warning memo, the General
Counsel advances an argument that appears to involve two
starting premises: (1) Mynatt was truthful when she testified
that she was unaware that attendance at the rally was manda-
tory; and (2) Cadorna must have known that Mynatt was thus
unaware. (In this latter regard, the General Counsel stresses
a fact that Cadorna was admittedly aware of—that Mynatt
could not have known of Cadorna’s November 4 memo be-
cause Mynatt was at this trial, not in the office, on Novem-
ber 4 and 5.) The next link in the prosecutor’s chain of rea
soning is inexplicit, but he apparently infers that, but for
some darker ulterior motive, Cadorna’s awareness of
Mynatt’s unawareness of the November 4 memo would have
caused Cadorna to overlook Mynatt's absence from the rally,
and to forgo writing a warning memo. And from al this, the
General Counsel quickly concludes that ‘* Cadorna’s intention
was not to legitimately put an employee on notice about fail-
ing to perform a required duty, but to punish Mynatt for tes-
tifying against the Respondent.’’ 143

This chain of reasoning is too fragile at each of its links
to sustain the weighty conclusion urged by the prosecution.
| don't believe Mynatt when she uniquely claims she was un-
aware that her attendance at the raly was mandatory.
(Cadorna, and organizers Rickman Jackson, Frank Streeter,
and Aram Agdaian testified that they knew that attendance
was mandatory, and each recalled having been so informed
in a ‘‘staff meeting,”” a meeting that Cadorna and Streeter
recalled had been held about two weeks before the rally.144)
And | think the General Counsel has relied on an irrelevancy
when he supposes that Mynatt’'s unawareness of the Novem-
ber 4 memo would have caused Cadorna to overlook
Mynatt's absence from the rally, but for a desire on
Cadorna’s part to ‘‘punish Mynatt for testifying against the
Respondent.”” (The rally, and the mandatory attendance pol-
icy, had been announced well before November 4; the No-
vember 4 memo merely confirmed last-minute arrangements
for the raly; therefore, where Cadorna had no reason to
doubt that Mynatt already knew that attendance would be
mandatory, it is hardly significant in assessing Cadorna's
motives that Cadorna knew that Mynatt had not seen the No-
vember 4 memo.) Moreover, in positing that Mynatt’s recent
testimony ‘‘caused’’ Cadorna to write the critical memo, the
General Counsel has not just depended on a mechanistic ap-
plication of post hoc, ergo propter hoc reasoning, he has aso
conveniently (and myopically) failed to apply such reasoning
rigorously; for he has ignored that a significant event of
more probable ‘‘causative’’ significance—Mynatt's no-
show—intervened between Mynatt's having testified and her
receipt of a warning.

143G.C. Br. 75.

144 Cadorna and Jackson specifically recalled that Stewart had
made such announcements in the staff meeting held 2 weeks before
the Chavez rally; Streeter and Agdaian did not identify who had
made this annnouncement, nor when. Stewart denied that he had
been the one to announce that attendance would be mandatory; he
explained that Cadorna would have been the one to make such an
announcement. | regard as insignificant that these witnesses did not
fully corroborate one another on certain details, especially where
they all appeared to agree in the end that all the organizers were ex-
pected to attend the rally, and that this requirement had been made
explicit in a staff meeting well before the rally took place.

(2) November 17 criticism for no-show at Watkins
march, and for offering preposterous excuse

The Respondent’s organizers were likewise expected to
participate in another memoria rally for a community leader,
one scheduled for Saturday, November 13, this time in
Watts, for Ted Watkins, a recently deceased leader in the Af-
rican American community’s antigang and youth support ef-
forts. Mynatt did not attend this rally, either. But this time,
Mynatt did not claim car problems, or any unawareness of
the “‘mandatoriness’ of her attendance as her excuse for not
showing up. Rather, this time, Mynatt claimed (both to
Cadorna on the following Monday, and from the witness
stand in this trial) that she feared that McFadden might have
her murdered at the rally. What was the source of this fear?
We heard many answers from Mynatt, each more elaborate
than the last. But in substance, she claimed that she had been
worrying since at least June about being injured or killed by
McFadden or someone acting for her, and that this fear rip-
ened significantly when, on or about November 8, McFadden
stated during a photo session that she would like to ““kill al
the women,”” so that she could ‘‘have al the men to her-
self.”

Seven participants in the photo session were called to tes-
tify about it—McFadden, Mynatt, and five other organizers,
Agdaian, Streeter, Stevenson, Jackson, and Pinchot. Their
memories of what McFadden said are not identical, but they
are quite harmonious, and they do not significantly contradict
McFadden's own account, as follows. McFadden and the
male and female organizers had posed together in various
groupings for snapshots. At some point, McFadden gathered
only the men around her for a separate photo, and admittedly
remarked that if she could have her own way, she would just
““have all the women killed and have al these men to myself
and I'd be a happy person.”” Four of the organizer-witnesses
(Agdaian, Streeter, Stevenson, and Jackson) supported
McFadden’s descriptions in every important sense; they
agreed that she was in a jocular mood and that her remark
was made facetiously, and was so understood, and caused
others to laugh. Pinchot—a newcomer who had not yet offi-
cialy begun work as an organizer on the day of the photo
session—does not expressly contradict the first four regard-
ing McFadden’'s mood and demeanor, but he nevertheless
“‘thought’’ that her remark was ‘‘rather harsh and peculiar,
and it caused me to wonder what sort of person | would be
working for.”” Significantly, however, only Mynatt claims to
have found in McFadden’s remark the whisper of a murder
threat directed uniquely against herself.

On November 15, Cadorna questioned Mynatt about her
absence from the Watkins rally, and Mynatt offered her fear-
of-murder excuse. On November 17, Cadorna wrote and pre-
sented to Mynatt a highly critical memo, which summarized
their November 15 conversation, and in the process revealed
that Cadorna did not take Mynatt's excuse seriously. Thus,
in the final sentence of this memo, Cadorna wrote (emphasis
in original),

| fail to understand how you can continue to work with
Local 434B[,] as Ms. McFadden is the General Man-
ager, or does this mean that you only fear her on Satur-
days or during marches?
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On brief, the General Counsel appears clearly to embrace
Mynatt’s fear-of-murder excuse, and he has even tried to find
support for Mynatt's fear in Pinchot's testimony that he
found McFadden’s remark to be ‘‘harsh and peculiar.”’ With-
out bothering to explain the obvious, | think it was Cadorna
who was on target in attacking Mynatt's excuse as nonsen-
sical and plainly false, and it is the General Counsel who re-
mains the only naif when it comes to this excuse. And in my
view, the General Counsel has resorted to perhaps the most
empirically unreasonable of all of his applications of post
hoc, ergo propter hoc reasoning when he states, in the last
sentence of his argument concerning the November 17
memo,

Inasmuch as the Watkins' [sic] warning was received
within a 12 day period following the first November
day of her [Mynatt's] testimony, it follows that Re-
spondent issued this warning to Mynatt because of her
testimony in the hearing.145

(3) November 24 memo

On November 24, Cadorna wrote and delivered to Cadorna
a memo summarizing their recent interactions, and recording
Cadorna’s displeasure with Mynatt's having ‘‘ editorialized”’
in her recent reports, and her having ‘‘complained and com-
plained’’ about the difficulties she was experiencing because
the “‘list’” of prospects she was being asked to contact in-
cluded too many people with ‘‘Asian’’ or ‘‘Spanish sur-
names.”” Cadorna's memo also reviewed the efforts she had
made to accommodate Mynatt’'s complaints, including, allow-
ing Mynatt to select ‘‘Long Beach’’ as an area to work in,
and noted that Mynatt had the next day asked to ‘‘change
to Santa Monica’ instead. The underlying and surrounding
details are murky, and they do not in any case deserve fur-
ther exposition, for the General Counsel has not contested
the facts set forth in this memo. Rather, on brief, the General
Counsel’s argument again starts with the presumption that
Cadorna issued this memo ‘‘in order to further punish
Mynatt'” (for her having testified, apparently) and the bal-
ance of his argument suffers from equally unconvincing and
speculative forms of bootstrapping.146

Contrary to the General Counsdl, | find nothing in this
record that reliably suggests that Cadorna had ulterior mo-
tives for issuing the November 24 memo to Mynatt, much
less unlawful ulterior motives. Instead, | credit Cadorna that
she wrote the memo for the reasons that are implicit within
its text—her impatience with Mynatt’s continual complaining
and excusifying.

145G.C. Br. a 76; my emphasis.

146 Thus, the General Counsel further argues (id.), that, ‘‘Obvi-
ously, the Respondent was well on its way of [sic] setting up Mynatt
for an accelerated progressive disciplinary scheme to create another
one of Respondent’s not-so-airtight terminations.”” Moreover, appar-
ently recognizing that the latter speculation is hampered by the in-
convenient fact that Mynatt was still in the Respondent’s employ 4
months later, on March 9, 1994, when | closed the tria record, the
General Counsel speculates even more egregiously that, ‘* Absent the
filing of an amended charge, Mynatt surely would have been unlaw-
fully terminated by the Respondent.”’

d. Conclusion

| conclude as a matter of law that that in each of the com-
plained of warning memos to Mynatt, the Respondent com-
mitted no violations of either Section 8(a)(3) or (4) of the
Act. And | will therefore dismiss the complaint insofar as it
alleges to the contrary.

THE REMEDY

Because | have found that the Respondent committed vio-
lations of Section 8(a)(3) and (1) by discharging Ochoa on
May 5, and further violated Section 8(a)(1) by making state-
ments coercive of employees Section 7 rights in the period
May 5-21, my recommended order requires the Respondent
to cease and desist from such violations and to post a notice
intended to reassure the Respondent’s employees that the Re-
spondent will honor their Section 7 rights. Moreover, to rem-
edy its unlawful dismissal of Ochoa, my order reguires the
Respondent to offer her reinstatement and to make her whole
for any loss of earnings and other benefits, computed on a
quarterly basis from date of discharge to date of proper offer
of reinstatement, less any net interim earnings, as prescribed
in F. W. Woolworth Co., 90 NLRB 289 (1950), plus interest
as computed in New Horizons for the Retarded, 283 NLRB
1173 (1987). Finally, because Ochoa, as an employee dis-
charged for unlawfully discriminatory reasons, retained her
employee status and her right to vote in the July 16 election,
my order requires the Regional Director for Region 21 to
open her challenged ballot, count it, and then issue a certifi-
cation appropriate to the fina tally of valid votes cast.

On these findings of fact and conclusions of law and on
the entire record, | make the following recommended47

ORDER

The Respondent, Los Angeles County Homecare Workers
Union, Service Employees International Union, Local 434-B,
AFL-CIO, Vernon, Cdlifornia, its officers, agents, succes-
sors, and assigns, shall

1. Cease and desist from

(@) Discharging or otherwise discriminating against any
employee for supporting Office and Professional Employees
International Union, Loca 537, AFL—CIO (Loca 537) or
any other union.

(b) Coercively interrogating employees about their own or
other employees involvement with Local 537, or their rea
sons for wanting union representation.

(c) Threatening employees with retdiation for having
sought representation by the Local 537, including by suggest-
ing to employees that their activities on Local 537's behalf
are getting them in trouble with the Respondent’s Genera
Manager, or that their jobs are in jeopardy because of such
activities, or that they will no longer be permitted time off
for unforeseen child care problems, or that other ‘‘rules’
will be more strictly enforced.

147|f no exceptions are filed as provided by Sec. 102.46 of the
Board's Rules and Regulations, the findings, conclusions, and rec-
ommended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes.
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(d) Coercively suggesting that employees who work for a
union have no business wanting independent union represen-
tation, and should quit their jobs if they believe otherwise.

(e) Soliciting employees to withdraw their support for
Local 537.

(f) Expressly or implicitly promising benefits to employees
for abandoning their support for Local 537.

(9) In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guar-
anteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to ef-
fectuate the policies of the Act.

(8) Offer to Silvia Ochoa immediate and full reinstatement
to her former job or, if that job no longer exists, to a sub-
stantially equivalent position, without prejudice to her senior-
ity or any other rights or privileges previously enjoyed, and
make her whole for any loss of earnings and other benefits
suffered as a result of the discrimination against her, in the
manner set forth in the remedy section of this decision.

(b) Remove from its files any reference to the unlawful
discharge of Silvia Ochoa and notify her in writing that this
has been done and that her dismissal will not be used against
her in any way.

(c) Preserve and, on request, make available to the Board
or its agents for examination and copying, all payroll records,
social security payment records, timecards, personnel records
and reports, and all other records necessary to analyze the
amount of backpay due to Silvia Ochoa under the terms of
this Order.

(d) Post at its offices in Vernon, California, copies of the
attached notice marked ‘* Appendix.’’ 148 Copies of the notice,
on forms provided by the Regional Director for Region 21,
after being signed by the Respondent’s authorized representa-
tive, shall be posted by the Respondent immediately upon re-
ceipt and maintained for 60 consecutive days in conspicuous
places including all places where notices to employees are
customarily posted. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not atered, de-
faced, or covered by any other material.

(e) Notify the Regional Director in writing within 20 days
from the date of this Order what steps the Respondent has
taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed
insofar as it aleges violations of the Act that | have not spe-
cificaly found.

IT IS ALSO FURTHER ORDERED that the Regiona Director
for Region 21, or her designee, shall immediately open and
count the challenged ballot cast by Silvia Ochoa in the elec-

148|f this Order is enforced by a judgment of a United States court
of appeals, the words in the notice reading ‘‘Posted by Order of the
National Labor Relations Board’’ shall read ‘‘Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order
of the National Labor Relations Board.”

tion held in Case 21-RC-19216 on July 16, 1993, and
promptly issue a certification appropriate to the final tally of
valid ballots cast.

APPENDIX

NoTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated the National Labor Relations Act and has ordered us
to post and abide by this notice.

WE wiLL NoT discharge or otherwise discriminate against
any of you for supporting Office and Professional Employees
International Union, Loca 537, AFL—CIO (Loca 537) or
any other union.

WE wiILL NOT coercively interrogate employees about your
own or other employees involvement with Local 537, or
your reasons for wanting union representation.

WE wiLL NOT threaten you with retaliation for seeking
representation by Local 537, such as by suggesting to em-
ployees that their activities on Local 537's behalf are getting
them in trouble with our general manager, or that their jobs
are in jeopardy because of such activities, or that they will
no longer be permitted time off for unforeseen child-care
problems, or that other ‘‘rules” will be more strictly en-
forced, or by suggesting that employees who work for a
union have no business wanting independent union represen-
tation, and should quit their jobs if they believe otherwise.

WE wiLL NOT solicit employees to withdraw their support
for Local 537.

WE wiLL NOT, directly or by implication, promise benefits
to employees for abandoning their support for Local 537.

WE wiLL NOT in any other manner interfere with, restrain,
or coerce you in the exercise of the rights guaranteed you
by Section 7 of the Act.

WE wiLL offer to Silvia Ochoa immediate and full rein-
statement to her former job or, if that job no longer exists,
to a substantially equivalent position, without prejudice to
her seniority or any other rights or privileges she previously
enjoyed and wWe wiLL make Silvia Ochoa whole for any loss
of earnings and other benefits resulting from her discharge,
less any net interim earnings, plus interest.

WE wiLL notify Silvia Ochoa that we have removed from
our files any reference to her discharge and that the dis-
charge will not be used against her in any way.

Los ANGELES COUNTY HOMECARE WORKERS
UNION, SERVICE EMPLOYEES INTERNATIONAL
UNION, LocAL 434-B, AFL-CIO



